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U.S. Customs Service 


Treasury Decisions 


(T.D. 91-53) 


EXTENSION OF ANALYSES FOR WHICH CHEM COAST, INC., 
A CUSTOMS ACCREDITED COMMERCIAL LABORATORY, 
HAS BEEN ACCREDITED TO PERFORM 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of additional analyses for which Chem Coast, Inc., a 
Customs accredited commercial laboratory, has been accredited to per- 
form. 


SUMMARY: Chem Coast, Inc. of La Porte, Texas, a Customs accredited 
commercial laboratory under § 151.13 of the Customs Regulations (19 
CFR 151.13), has been given an extension of its commercial laboratory 
accreditation, effective at its La Porte, Texas laboratory facility, to in- 
clude the following analyses: Reid Vapor Pressure; Saybolt Universal 
Viscosity; percent by weight sulfur of petroleum products; percent by 
weight lead in gasoline; sediment by extraction; percent composition by 
weight benzene, toluene, xylene; and xylene isomer content of mixed 
xylenes. 


SUPPLEMENTARY INFORMATION: 

Part 151 of the Customs Regulations provides for the acceptance at 
Customs Districts of laboratory test results of certain products from 
Customs accredited commercial laboratories. Chem Coast, Inc., which 
holds Customs accreditation for the performance of certain laboratory 
analyses, has applied to Customs to extend its accreditation to include 
the performance of additional analyses at its La Porte, Texas laboratory. 
Review of Chem Coast, Inc.’s qualifications shows that the extension is 
warranted and, accordingly, has been granted. 


EFFECTIVE DATE: May 30, 1991. 
FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Special As- 
sistant for Commercial and Tariff Affairs, Office of Laboratories and 


Scientific Services, U.S. Customs Service, 1301 Constitution Ave. NW, 
Washington, D.C. 20229 (202-566-2446). 


Dated: May 31, 1991. 
J. E. HARRELL, 
Acting Director, 
Office of Laboratories and Scientific Services. 


(Published in the Federal Register, June 10, 1991 (56 FR 26715)] 
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(T.D. 91-54) 
FOREIGN CURRENCIES 


DarLy RATES FOR COUNTRIES NOT ON QUARTERLY LisT For May 1991 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign countries shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: May 27, 1991. 


Greece drachma: 


May 1, 1991 $0.005407 
May 2, 1991 005349 
May 3, 1991 005245 
May 6, 1991 .005281 
May 7, 1991 .005321 
May 8, 1991 .005276 
May 9, 1991 .005256 
May 10, 1991 .005287 
May 13, 1991 .005335 
May 14, 1991 .005360 
May 15, 1991 .006395 
May 16, 1991 .005372 
May 17, 1991 .005258 
May 20, 1991 .005292 
May 21, 1991 .005321 
May 22, 1991 .005290 
May 23, 1991 .005321 
May 24, 1991 005323 
May 28, 1991 .005373 
May 29, 1991 .005338 
May 30, 1991 .005297 
May 31, 1991 .005247 


South Korea won: 


May 1, 1991 $0.001375 
May 2, 1991 .001375 
May 3, 1991 .001377 
May 6, 1991 .001378 
May 7, 1991 .001377 
May 8, 1991 .001376 
May 9, 1991 .001375 
May 10, 1991 .001372 
May 13, 1991 .001370 
May 14, 1991 .001369 
May 15, 1991 .001369 
May 16, 1991 .001371 
May 17, 1991 .001373 
May 20, 1991 .001373 
May 21, 1991 N/A 
May 22, 1991 .001372 
May 23, 1991 .001371 
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ForEIGN CurRENCIES— Daily rates for countries not on quarterly list 
for May 1991 (continued): 


South Korea won (continued): 


May 24, 1991 $0.001372 
May 28, 1991 .001374 
May 29, 1991 001375 
May 30, 1991 .001377 
May 31, 1991 .001378 


Taiwan N.T. dollar: 


May 1, 1991 $0.036650 
May 2, 1991 .036617 
May 3, 1991 .036630 
May 6, 1991 

May 7, 1991 

May 8, 1991 

May 9, 1991 

May 10, 1991 

May 13, 1991 

May 14, 1991 

May 15, 1991 

May 16, 1991 

May 17, 1991 

May 20, 1991 

May 21, 1991 

May 22, 1991 

May 23, 1991 

May 24, 1991 

May 28, 1991 

May 29, 1991 

May 30, 1991 

May 31, 1991 


(LIQ-03-01 S:NISD CIE) 
Dated: June 3, 1991. 


Customs Information Exchange. 
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(T.D. 91-55) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE FOR JANUARY 1991 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rate published in Treasury Decision 91-31 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates: 


Holiday: May 27, 1991. 
India rupee: 


May 20, 1991 $0.048309 
May 21, 1991 .048426 
May 22, 1991 .048403 
May 23, 1991 .048379 
May 24, 1991 .048309 
May 28, 1991 .048333 
May 29, 1991 .048333 
May 30, 1991 .048146 
May 31, 1991 .047870 


South Africa, Republic of, rand: 


May 3, 1991 $0.351494 
May 17, 1991 352113 
May 22, 1991 354296 
May 30, 1991 354359 
May 31, 1991 .351185 


Sri Lanka rupee: 


May 7, 1991 N/A 
May 16, 1991 N/A 
May 22, 1991 N/A 
May 23, 1991 N/A 
May 24, 1991 N/A 
May 28, 1991 N/A 


Thailand baht (tical): 


May 1, 1991 N/A 
May 6, 1991 N/A 
May 28, 1991 N/A 


(LIQ-03-01 S:NISD CIE) 
Dated: June 3, 1991. 
MICHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 
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ERRATA 
(T.D. 91-45) 


SYNOPSES OF DRAWBACK DECISIONS 


T.D. 91-45 was originally published in the Customs BULLETIN, Vol. 25, 
issue No. 21, dated May 22, 1991, appearing on pages 4-11. 
Please note the following corrections: 


Page 8, in the last line in T.D. 91-45-R, the date is corrected to read 
“December 14, 1990” 


Page 9, in the first line in T.D. 91-45-S, the name of the company is 
corrected to read “Salem Carpet Mills, Inc.” 


Page 11, in the second line in T.D. 91-45-2, the word “distilate” is 
corrected to read “distillate” 











U.S. Customs Service 


General Notice 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 5, 1991. 
The following document of the United States Customs Service, Office 
of Commercial Operations, Office of Regulations and Rulings, has been 
determined to be of sufficient interest to the public and Customs field 
offices to merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(0.C.0.D. 91-1) 


File: HQ 734094 
MAR-2-05 CO:R:C:V 
734094 NL 


REVOCATION OF TREASURY DEPARTMENT DETERMINATION 
CONCERNING CRYSTAL; SUBSTANTIAL TRANSFORMATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice revoking country of origin determination. 


SUMMARY: This notice advises the public that a 1986 determination 
concerning the country of origin of crystal issued pursuant to the in- 
structions of the Treasury Department is being revoked. 


EFFECTIVE DATE: Immediately. 


FOR FURTHER INFORMATION CONTACT: Lorrie Rodbart, Value 
and Marking Branch, Office of Regulations and Rulings, (202) 
566-2938. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In a memorandum dated May 21, 1986, the Treasury Department in- 
structed the Customs Service to refrain from issuing a response to a 


7 





8 CUSTOMS BULLETIN AND DECISIONS, VOL. 25, NO. 25, JUNE 19, 1991 


request for internal advice from the District Director, Boston. At issue 
was the proper country of origin marking for crystal vases produced and 
partially cut in Czechoslovakia and finished in Ireland by additional 
hand cutting, grinding, and polishing. Treasury’s legal analysis con- 
cluded, contrary to Customs’, that the additional processing of the vases 
in Ireland substantially transformed them into products of Ireland. 
This conclusion was based in part upon the fact that the processing con- 
verted producers’ goods into consumers’ goods and nearly doubled the 
market value of the product. The Treasury memorandum instructed 
Customs, inter alia, to liquidate the subject vases as products of Ireland. 
This document, although never published, has on occasion been cited as 
stating a Customs position with respect to substantial transformation. 
Customs has not applied the rationale used by Treasury in rulings on 
other products. 


ACTION: 

On instructions from Treasury, Customs is revoking the determina- 
tion made pursuant to the May 21, 1986, memorandum that the country 
of origin of the imported crystal is Ireland. Separately, the importer is 
being afforded notice of this change and the opportunity to adjust his 
practices in accordance with the determination that the crystalware in 
question is not substantially transformed by processing in Ireland. 


Dated: June 4, 1991. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


DUTIABILITY OF “ROYALTY” PAYMENTS 


On February 4, 1991, Customs issued Headquarters Ruling Letter 
(HRL) 544436 (C.S.D. 91-6; 25 Cus. Bull. 18, at p. 19) involving the 
dutiability of “royalty” payments made by an importer/buyer to a seller. 
Pursuant to the contract between the parties, the importer/buyer was 
obligated to pay the seller 7% of the “invoice price” of the imported mer- 
chandise. The “invoice price” was defined as the importer’s/buyer’s 
“[iJnvoice [p]rice minus Seven Percent (7%) to cover any and all deduc- 
tions and allowances”. The importer/buyer had been paying duties on 
the payments as “royalties” under section 402(b)(1)(D) of the Tariff Act 
of 1930, as amended by the Trade Agreements Act of 1979 (19 U.S.C. 
1401a(b)(1)(D); TAA). 

In HRL 544436, Customs held that the payments were not dutiable 
under section 402(b)(1)(D) of the TAA. Rather, Customs determined 
that the payments were proceeds of the subsequent resale of the mer- 
chandise that accrued to the seller. Therefore, the payments were duti- 
able under section 402(b)(1)(E) of the TAA. In reaching this conclusion, 
Customs examined the statutory language and the legislative history of 
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the TAA and determined that there was authority to examine both the 
“royalty” provision and the “proceeds” provision to determine the 
dutiability of the payments. 

In the legislative history of the TAA, both the Report of the Commit- 
tee on Ways and Means, House of Representative (H.R. Rep. No. 317, 
96th Cong., 1st Sess. (1979), at p. 80), and the Report of the Committee 
on Finance, U.S. Senate (Sen. Rep. 249, 96th Cong., 1st Sess. (1979), at 
p. 120) contain the following language: 


Certain elements called “royalties” may fall within the scope of the 
language under either new section 402(b)(1)(D) or 402(b)(1)(E), or 
both (emphasis added). 

Under 19 CFR 177.9(b)(4) valuation rulings are “applied only with re- 
spect to transactions involving the same merchandise and like facts.” In 
addition, the determination of the dutiability of “royalty” payments is 
made on a case-by-case basis. In accordance with the statutory language 
and the legislative history previously cited, this case-by-case analysis 
will include consideration of both section 402(b)(1)(D) and section 
402(b)(1)(E). By this notice, Customs is asking interested parties to for- 
ward any comments they wish to make on this issue within 30 days. Cus- 
toms would also encourage any party that is concerned about specific 
circumstances to submit a ruling request under 19 CFR 177.1 et. seq., to 
Commissioner of Customs, Attention Office of Regulations and Rulings, 
Commercial Rulings Division, 1301 Constitution Avenue, N.W., Wash- 
ington, D.C. 20229. 

Dated: June 6, 1991. 

SAMUEL H. Banks, 
Assistant Commissioner, 
Commercial Operations. 








United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 


Gregory W. Carman* Nicholas Tsoucalas 
Jane A. Restani R. Kenton Musgrave 
Dominick L. DiCarlo Richard W. Goldberg 
Thomas J. Aquilino, Jr. 


Senior Judges 


Morgan Ford 
James L. Watson 
Herbert N. Maletz 
Bernard Newman 
Samuel M. Rosenstein 
Nils A. Boe 


Clerk 
Joseph E. Lombardi 


* Acting as Chief Judge, effective May 1, 1991, pursuant to 28 U.S.C. § 253d. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 91-39) 


ORBISPHERE CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 87-02-00404 


OPINION 


Plaintiff contests the failure of Customs in computing the deductive value of plaintiff's 
merchandise to subtract from that value amounts representing plaintiff's selling ex- 
penses and profits with respect to the merchandise. 

Held: The evidence submitted by plaintiff showing its expenses and profits in question 
is sufficient to require that corresponding amounts be deducted from the deductive value 
of plaintiff's merchandise in accordance with 19 U.S.C. §§ 1401la(d)(2)(A)(@i) and 
1401a(d)(3). 

[Remanded.] 


(Dated May 14, 1991) 


Barnes, Richardson & Colburn (James S. O’Kelly, Despina Keegan) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Mark S. Sochaczewsky) for defendant. 


MuscraVvE, Judge: In the motion presently under consideration in this 
appraisal or valuation action, plaintiff contests certain aspects of the 
Customs Service’s valuation of plaintiff's products on remand from an 
earlier order of this Court. Plaintiff alleges that in revaluing its mer- 
chandise on the basis of the “deductive value” of that merchandise, as 
ordered by the Court and as opposed to the earlier valuation on the basis 
of “transaction value”, Customs improperly failed to subtract from the 
deductive value amounts of certain commissions, profits, and expenses 
involved in the sales as required by statute. Defendant argues that its 
failure to subtract those amounts was justified because the three items 
at issue — the commissions, profits and expenses — did not qualify as de- 
ductible under the applicable statue. 


BACKGROUND 


Customs originally appraised the merchandise at issue (oxygen ana- 
lyzing equipment) using the “transaction value” measure provided in 
19 U.S.C. § 1401a (b). Customs chose that measure based on its argu- 
ment that while plaintiff, an American corporation, purported to have 
itself concluded the sales of the appraised merchandise to the American 
purchasers, in reality it was plaintiff's foreign manufacturing branch in 
Switzerland that alone was authorized to, and in fact did, conclude 
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contracts for sale of the merchandise in the United States. Plaintiff ar- 
gued that it was the U.S. entity that concluded the sales, that there were 
thus no export sales to the U.S. purchasers, and that the proper measure 
for appraisal therefore was “deductive value” under section 1401a(d). In 
a prior opinion in this action, Orbisphere Corp. v. United States, 13 CIT 
___, 726 F. Supp. 1344 (1989), this Court found in favor of plaintiff and 
instructed Customs to re-appraise the merchandise using the deductive 
value measure. On remand, Customs computed the deductive value of 
the merchandise by using the prices of the merchandise in plaintiff's 
U.S. price lists for the relevant period and making deductions therefrom 
for certain selling costs as prescribed by section 1401a(d)(3)(A). Cus- 
toms deducted 30.96 percent from the value of imports of the merchan- 
dise imported in 1985, and 33.28 percent from the value of 1986 imports. 
Plaintiff contests Customs’s failure to also deduct from the U.S. prices 
other general expenses and amounts for profits as allegedly required by 
the same statutory section. Defendant responds that the other general 
expenses plaintiff seeks to have deducted from the U.S. price were not 
incurred “in connection with” the sales at issue as allegedly required by 
law to be deductible; defendant further responds that according to the 
facts as stated in the Court’s prior opinion, plaintiff realized no profits 
on the U.S. sales at issue, and that therefore none may be deducted from 
the U.S. sales prices. 


A. Controlling Statutes: 
Section 1401a(d)(2)(A)(i), under which the merchandise was ap- 


praised pursuant to the earlier opinion, defines “deductive value” as, 


the unit price at which the merchandise concerned is sold in the 
greatest aggregate quantity at or about [the date of importation]. 


Paragraph (3)(A) of that section prescribes a number of downward ad- 
justments to the unit price stated above, including the following at issue 
in this case: 

The price determined under paragraph (2) shall be reduced by and 
amount equal to— 


(i) any commission actually paid or agreed to be paid, or the addi- 
tion usually made for profit and general expenses, in connection 
with sales in the United States of imported merchandise that is of 
the same class or kind, regardless of the country of exportation, as 
the merchandise concerned * * *. 


Sub-paragraph (B) of paragraph (3) further provides, for purposes of ap- 
plying the above adjustment, 


(i) the deduction made for profit and general expenses shall be 
based upon the importer’s profit and general expenses, unless such 
profits and general expenses are inconsistent with those reflected 
in sales in the United States of imported merchandise of the same 
class or kind, in which case the deduction shall be based on the 
usual profit and general expenses reflected in such sales, as deter- 
mined from sufficient information * * *. 
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B. Custom’s Position: 
1. Expenses Deductions: 


In making its subtractions form the deductive value of the appraised 
merchandise, Customs relied on two documents submitted by Orbi- 
sphere, part of the Court file, which detail Orbisphere’s “direct expenses 
in the U.S.A.” for the years 1985 and 1986. In response to requests from 
Customs, Orbisphere provided further information to support the data 
in the two documents, and a Customs auditor visited Orbisphere’s 
Emerson, New Jersey office to review the information. Subsequently, 
Customs received from the company additional supporting documents. 
Custom made the deductions described above on the basis of the costs 
listed in the submitted documents in the category titled “Selling Ex- 
penses”, and Customs does not question the accuracy of any of Orbi- 
sphere’s expenses data. 

However, Customs refused to deduct any of the expenses listed in 
categories other than that for “Selling Expenses”. Those other expenses 
include the following: salary and expenses for travel to the United 
States for Orbisphere’s President, H. Dudley Wright; fees for U.S. ac- 
counting services; fees for U.S. legal expenses; fees, and expenses of 
travel to Geneva, for Professor Richard P. Feynman; “director’s fees” 
for Richard Alberding; and expenses for “Geneva Based Travel in U.S.” 
of three persons listed as I. Bales, Dr. J. Hale, and B. Brinkers. In refus- 
ing to deduct these expenses from the merchandise’s deductive value, 
Customs reasons that paragraph (3)(A) of section 1401a(d) directs that a 


deduction be made for general expenses “in connection with sales in the 
United States”; Customs contends that the expenses not deducted were 
not incurred in connection with Orbisphere’s U.S. sales of the appraised 
merchandise, and that therefore the deductive value of the merchandise 
should not be reduced by the amount of those expenses. 


2. Profits Deduction: 


At the trial in this case, Orbisphere’s controller, Mr. John Franklin, 
testified that the company’s New Jersey office, which made the sales at 
issue, was “not a profit center” but instead was a “cost center”, in that it 
“funneled” all of its revenues in excess of operating costs and overhead 
to the Switzerland office. Trial Transcript at pp. 77-78; see 726 F. Supp. 
at 1345. On the basis of that statement, Customs argues that Orbi- 
sphere’s New Jersey office “realized no profit from the sales of the mer- 
chandise in the United States.” Opposition at 5. Customs emphasizes 
the facts that the Court noted this characteristic of the New Jersey office 
in its earlier opinion and ordered Customs to re-appraise the merchan- 
dise “in accordance with” that opinion, and contends that to do so, it is 
prevented from deducting profits that the Court allegedly found not to 
exist. 


C. Plaintiff’s Position: 


Plaintiff does not submit a very elaborate challenge to Customs’s re— 
appraisal but, rather, simply argues that the expenses excluded by 
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Customs are among those “expenses associated with doing business” 
that have been held to be included in the general expenses stated in the 
statute to be deductible. Plaintiff's Memorandum in Support of its Mo- 
tion [for rejection of Customs’s re-appraisal] (“Memorandum”) at 4 (cit- 
ing United States v. Alfred Dunhill of London, Inc., 32 CCPA 187, 189 
(1945)). Plaintiff also notes that profit margin percentages are provided 
in the lists of “direct expenses,” discussed above, upon which Customs 
relied in its re-appraisal. Because Customs has not, either at or since the 
trial, challenged the accuracy of those figures, plaintiff contends that 
Customs is required to reduce the deductive value of the appraised mer- 
chandise by the amount of those profits pursuant to the above statutes. 

The brevity of plaintiff's challenge of the re-appraisal is likely ex- 
plainable by the fact that Customs apparently did not state the bases for 
its refusal to make the adjustments requested by plaintiff at any time 
before filing its Opposition in this action (Customs’s report to this Court 
of the remand results does not state these bases); thus, plaintiff may not 
have been aware of the reasons for Customs’s refusal until after plaintiff 
filed its Memorandum herein. 


ANALYSIS 


1. Expenses Deductions: 

The correctness of Customs’s refusal to deduct the expenses at issue 
depends upon both its interpretation of the “‘n connection with” phrase 
in the statute involved and its characterization of the particular ex- 
penses at issue in this case. 


a. The requisite connection: 


Beginning with the language of the statute, section 1401a(d) (3)(A)(i) 
directs that deductive value shall be reduced by the amount of 
any commission usually paid or agreed to be paid, or the addition 
usually made for profit and general expenses, in connection with 
sales in the United States of imported merchandise 
of the same kind as that being appraised. The principal question con- 
cerning this section in the present case is what kind of connection must 
be shown between the items of expenses or profits to be deducted and 
the U.S. sales of the imported merchandise. The Court’s research re- 
veals no judicial precedent construing this section’s “connection” re- 
quirement and almost none construing the section at all, and the parties 
have cited none. 

There is limited precedent involving the deduction for profits and 
general expenses under the prior version of the statute. That prior ver- 
sion differed in some ways from the present section, but the divergence 
does not seem to be sufficiently great to diminish substantially the 
authority in the present situation of decisions rendered under the prior 
version. The precursor to the present deductive value measure, under 
the 1930 Tariff Act before its amendment effective in 1981, was “United 
States value”, defined, in parts relevant for the present circumstances, 
by section 1401a(c) of the prior title 19 as, 
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the price, at the time of exportation to the United States of the [ap- 
praised] merchandise, at which such or similar merchandise is 
freely sold or * * * offered for sale in the principal market of the 
United States for domestic consumption, packed ready for delivery, 
in the usual wholesale quantities and in the ordinary course of 
trade, with allowances made for— 

(1) any commission usually paid or agreed to be paid, or the addi- 
tion for profit and general expenses usually made, in connection 
with sales in such market of imported merchandise of the same 
class of kind as the [appraised] merchandise * * *. 


(Emphasis added.) The only significant difference between this part of 
the prior version and the corresponding part of the present version is 
that in the prior version the adjustment is phrased as, “with allowances 
for [profits and general expenses]”, while the present version directs 
that the gross U.S. sale price “shall be reduced by an amount equal to” 
those profits and expenses. (There is also the seemingly inconsequential 
change whereby in the present version the words “usually made” are 
moved from their previous position directly after the word “expenses” to 
their present position directly before the words “for profit”.) Both ver- 
sions describe identically the expenses and profits to be allowed for as 
those added to the price of the subject merchandise “in connection with” 
U.S. sales of imported merchandise of the same class or kind; thus, the 
requisite “connection” appears to be identical in the two versions. 

In Hill Brown Corp. v. United States, 54 CCPA 99 (1967), the United 
States appellant importer was engaged in three different business op- 
erations, manufacturing one product domestically for domestic sales 
and importing two other product limes for domestic sales, one of the lat- 
ter two of which was the product whose valuation was at issue. The ap- 
pellant proposed United States value as the proper measure for 
appraisal and sought to establish that value of the imports at issue by 
deducting from their selling price amounts for “overhead expenses”; it 
calculated the amounts of those deductions by first determining the ra- 
tio of the sales of the product at issue to the total sales of all products by 
the appellant, and then applying that ratio to its total overhead for all 
sales. 

The Court of Customs and Patent Appeals affirmed the Customs 
Court’s rejection of the appellant’s methodology, in which the Customs 
Court had emphasized the lack of 


any evidence to show that in the processing and marketing of the 
merchandise at bar, operating costs were proportionately the same 
as the operating costs for conducting the other phases or [sic, “of”] 
[appellant’s] business, however that proportion might be deter- 
mined. 


54 CCPA at 102. The Appellate Term had agreed also, stating, 


The practice of apportioning operating expenses equally among all 
phases of a company’s business operations, in lieu of the actual 
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operating expenses incurred by a particular phase of business being 
inquired into, has not met with judicial approval. 


See id. Similarly, the Court of Customs and Patent Appeals stated that 


the three types of operations engaged in by appellant may be sus- 
ceptible of different percentages of general expenses or overheads 
and profits. 


Id. at 103. For these reasons, the CCPA affirmed the trial court’s finding 
that the appellant had failed to demonstrate with sufficient accuracy the 
amount of its total overhead that was attributable to (and thus, presum- 
ably, added in the prices of) its sales of the particular imported merchan- 
dise at issue. While the CCPA did not expressly refer to the phrase “in 
connection with”, it seems clear that it was on the basis of that phrase 
that the three courts required a particularized, accurate apportionment 
to the sales at issue of the portion of the total expenses connected with 
those sales. 

National Carloading Corp. v. United States, 60 CCPA 54, 470 F.2d 
1393 (1972) involved essentially the same facts, and produced the same 
result, as did Hill Brown. In National Carloading, the CCPA upheld a 
Customs Court finding that an importer had not presented sufficient 
evidence to support a deduction from its U.S. selling prices of amounts 
for general expenses and profits when the importer 


constructed the formula [for markup] on the basis of [the product at 
issue] in terms of total sales and based on the total operating ex- 


penses of the company and total sales of [the company’s] operation, 
pro rated in terms of sales of [the product at issue]. 


60 CCPA at 58. In rejecting that rough apportionment methodology, the 
CCPA stated, 


[I]t appears that [the importer] sells a variety of goods. There is no 
indication that in fixing the markup for the [particular product at 
issue] the importer isolated and included only the general expenses, 
and similarly, profit, attributable to the sale of this class of goods. 


* * * * * * * 


This is precisely the procedure found wanting in Hill Brown, and 
like the record in Hill Brown, the present record fails to establish 
any correlation between relative sales and relative expenses. 


Id. 

The rule emanating from these decisions concerning the requisite 
connection between the expenses to be deducted from the import sales 
price and the underlying sales transactions appears to be that an im- 
porter may not prove that connection by merely multiplying the amount 
of its total expenses by the percentage that its sales of the subject mer- 
chandise make up of its total sales. The holdings do not establish any 
specific forms of proof to be required for allegedly deductible expenses 
but, rather, require a specific listing of expenses involved in, and added 
in the price of, sales of the particular products or line at issue, as opposed 
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to a mere allocation of an abstract percentage of the seller’s total ex- 
penses. It seems useful in this regard also to note the language of sub- 
paragraph (B) of paragraph (3) of the present statute which provides 
that the expenses and profit deduction shall be based upon the profit 
and general expenses of the importer involved, 


unless such profits and general expenses are inconsistent with 
those reflected in sales in the United States of imported merchan- 
dise of the same class or kind, in which case the deduction shall be 
based on the usual profit and general expenses reflected in [the lat- 
ter] sales. 
(Emphasis added.) The highlighted language in this subsection shows a 
concern of the drafters that the expenses to be deducted should have 
been actually included, or reflected, in the sales price of the particular 
products at issue. It is in accord with this concern to require, as did the 
above decision, that a more direct connection be established between 
the expenses and the sales or sales prices. 


Sub-paragraph (B) of paragraph (3) further provides, for purposes of ap- 
plying the above adjustment, 


(i) the deduction made for profit and general expenses shall be 
based upon the importer’s profits and general expenses, unless 
such profits and general expenses are inconsistent with those re- 
flected in sales in the United States of imported merchandise of the 
same class or kind, in which case the deduction shall be based on the 
usual profit and general expenses reflected in such sales, as deter- 
mined from sufficient information * * *. 

b. The expenses at issue: 

The “connection” requirement from the above cases appears to be 
met in this case. Plaintiff has not based its claim for the general ex- 
penses deduction on the methodology found in the above decisions to be 
insufficient: plaintiff does not submit an expenses amount derived sim- 
ply by multiplying its total expenses by an abstract figure representing 
the ratio of its U.S. sales of the oxygen analyzing equipment to its total 
sales of all products; instead, it submits expenses in rather specific cate- 
gories, all of which could be related to its U.S. sale of the merchandise at 
issue. Defendant noes not here, and did not at trial, contest the accuracy 
of these figures but apparently objects solely to the fact that they were 
not all listed in the category “Selling Expenses”. 

It may be wondered why plaintiff did not list the contested expenses in 
such a category. There does not, however, appear from the above deci- 
sions, a requirement that all deductible expenses be so labeled. More- 
over, the specific language of the statute refers to “profit and general 
expenses” connected with U.S. sales of relevant products; even expenses 
categorized by an importer under that precise statutory language would 
not meet defendant’s apparent criterion that deductible expenses must 
be categorized as “selling expenses”. 

After the Court of Appeals’s decision in National Carloading, the U.S. 
Customs Court, Appellate Term, in Mitsui & Co. v. United States, 
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70 Cust. Ct. 301, 359 F. Supp. 1398 (1973) reversed an earlier decision of 
the Customs Court which had accepted an importer’s claim for a deduc- 
tion from the United States price of $2.00 per item added to the sales 
prices of the subject merchandise for profit and general expenses. A 
manager of the importer testified at trial as follows concerning the 
method by which the importer arrived at the sum of $2.00 per item 
added to the sale prices of the merchandise as markup: 


Q.: Was there any reason why you selected two dollars? 


A.: There was no particular reason. I just felt that two dollars would 
be sufficient to cover our profit and whatever expenses are involved 
in this business. 


70 Cust. Ct. at 309, 359 F. Supp. at 1405 (emphasis by Appellate Divi- 
sion). The Appellate Division, which had affirmed the Customs Court 
decision before the Court of Appeals decision in National Carloading 
was issued, thereafter reversed the trial court’s acceptance of the deduc- 
tion, on the basis of the appellate decision and stating: 


As in National Carloading, there is no evidence in this case of the 
actual profit and general expenses “incurred” in sales of [the prod- 
uct]. Nor is there any evidence of the “elements” of general expense 
covered by the $2.00 figure. 


Id. (emphasis in original). 
The $2.00 item in Mitsui may be contrasted with the disputed ex- 
penses in the present case. Those are: 


1. salary and expenses for travel to the United States of Mr. Dudley 
Wright, president of Orbisphere; 


2. costs for “U.S. accounting services”, paid to the Peat Marwick 
company; 


3. costs for “U.S. legal services”, paid to Shearman & Sterling and 
Barnes, Richardson; 


4. director’s fees and expenses for travel to Geneva of Professor 
Richard P. Feynman of Cal. Tech [apparently a member of Orbi- 
sphere’s Board of Directors]; 


5. director’s fees for Mr. Richard Alberding; and 


6. expenses for “Geneva Based Travel in U.S.” of Messrs. I. Bales, 
Dr. J. Hale, and B. Brinkers. 


Plaintiff includes in its reply Memorandum an excerpt from the case 
United States v. Alfred Dunhill of London, Inc., 32 CCPA 187 (1945), in 
which the CCPA states the following concerning the term “usual gen- 
eral expenses”: 


In our opinion the “usual general expenses” of a business are the 
expenses of doing business. This would include in addition to the 
cost and manipulation of materials, all salaries, wages and commis- 
sions, traveling expenses, advertising, rents, taxes on buildings, 
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stationery, stenographic, telephone and telegraph expenses, costs 
of delivery, depreciation on plant and equipment, and other actual 
outlays. 


Unlike the present case, Dunhill involved valuation on the basis of cost 
of production under section 402 of the prior Tariff Act, and the excerpt 
therefore may not be directly applicable on the present question; never- 
theless it provides instruction, or at least context, for an interpretation 
of the phrase “general expenses” in the present deductive value frame- 
work, which measure is not dissimilar to that involved in Dunhill. 

Based on the standards gleaned from these sources, the Court finds 
that the data submitted by plaintiff relating to its general expenses con- 
nected with its U.S. sales of the subject merchandise are adequate under 
the statute to require a corresponding reduction in the deductive value 
of that merchandise. Customs has presented no persuasive evidence or 
argument to the contrary. Accordingly, the Court orders that the deduc- 
tive value computed by Customs for this merchandise be reduced by the 
amount of those expenses. 


2. Profits Deduction: 


The defendant’s argument against the deduction for profits on the 
USS. sales of the imported merchandise is less persuasive than its argu- 
ment against the expenses deduction. Defendant focuses on the testi- 
mony at trial, incorporated into the earlier opinion, that Orbisphere’s 
U.S. sales offices were “cost centers”, not “profit centers”, in that the 
revenues from the U.S. sales, after being deposited in Orbisphere’s U.S. 
bank accounts, were ultimately remitted to the Geneva headquarters, 
the U.S. offices keeping only amounts necessary to pay their expenses 
and overhead. In making its argument, however, defendant miscon- 
strues the Court’s recognition of this fact as a finding that no profit was 
realized on the sales. The Court did not make such a finding. 

The same trial testimony relied upon by defendant for its argument 
also includes statements to the effect that profits were realized on the 
sales (Transcript at 66-67, 77). Indeed, there must have been such prof- 
its given the fact, relied upon by defendant, that all revenues in excess of 
costs and overhead were remitted to Geneva; the profits were profits of 
the company as a whole, not of individual sales offices. It may safely be 
assumed that the I.R.S. had no trouble locating those profits, as its con- 
firmed by the testimony of plaintiff's witness Mr. Franklin that the prof- 
its were fully reported to the I.R.S. on the company’s tax returns for the 
years in question. See id.; collective exhibits 6 and 7. 

There being profits on the sales in question, it seems immaterial what 
the company chose to do with those profits, however circuitous nay have 
been their flow and whatever may have been their ultimate resting 
place. The deduction for profits is provided not based on where the prof- 
its end up but in order to provide a value of the goods sold in the United 
States that approximates the cost of the goods before shipment, resale, 
and expenses associated therewith. Accordingly, it is clear that in this 
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case plaintiff's profits on the sales in question should have been de- 
ducted from the deductive value of the merchandise. 


CONCLUSION 


The Court finds that Customs acted improperly in refusing to reduce 
the deductive value of plaintiff's sales in question by amounts of the gen- 
eral expenses and profits identified by plaintiff. Customs has at no time 
questioned the genuineness or accuracy of the data submitted by plain- 
tiffon these items, not has it advanced any persuasive arguments or evi- 
dence of its own to justify its refusal to make the adjustments expressly 
prescribed by the statute. Therefore, Customs is hereby ordered to 
amend its previous calculation of the deductive value of the subject mer- 
chandise by subtracting therefrom amounts equal to plaintiff’s ex- 
penses and profits discussed herein. 
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OPINION 

REsTANI, Judge: This case involves classification for tariff purposes of 
various kinds of writing and printing paper imported from Canada be- 
tween 1984 and 1987. United States Customs (“Customs”) classified the 
class of papers known as printing papers as coated printing paper under 
item 254.46, Tariff Schedules of the United States (“TSUS”) and as- 
sessed a duty at either 4%, 3.5%, 3%, or 2.5% ad valorem, depending 
upon the date of entry. Customs classified the writing grades of paper as 
coated writing paper under TSUS item 254.56 and assessed a duty at 
either 4.9%, 4.7%, or 4.4% ad valorem, depending upon the date of entry. 
Plaintiff claims that Customs should have classified all of the papers as 
uncoated. The tariff provisions for such uncoated papers are item 
252.67, TSUS (book and printing paper), and item 252.75, TSUS (writ- 
ing paper). Item 252.67 is a duty free provision. Depending upon the 
date of entry, the rate of duty for item 252.75 is 3.3%, 2.9%, or 2.4% ad 
valorem. 

This court has jurisdiction to hear this case under 28 U.S.C. § 1581(a) 
(1988). 
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STATUTES INVOLVED 
Customs classified these papers as 


Papers, impregnated, coated, surface-colored, embossed, ruled, 
lined, printed, decorated, or any combination thereof: 


* * * * * * * 


Printing paper: 
Not lithographically printed: 
* * * 


* 


254.46 Other: 


Impregnated, coated, or both, but not otherwise 
treated 
ok * * * * * 


x 


Writing paper weighing over 18 pounds per ream: 
254.56 Not lithographically printed 


Plaintiff claims that Customs should have classified the papers as: 


Papers, not impregnated, not coated, not surface-colored, not em- 
bossed, not ruled, not lined, not printed, and not decorated: 


* * * * * * * 


Printing papers: 
* * * * * * * 


252.67 Book paper and printing paper, not specially provided 


* * 
252.75 Writing paper weighing over 18 pounds per ream ... 


DIscussION 

The parties have agreed that the imported papers are not surfaced- 
colored, embossed, ruled, lined, printed or decorated. The question be- 
fore the court is whether or not the treatment imparted by 
manufacturer E.B. Eddy Forest Products, Ltd. (“Eddy”) to the subject 
papers by means of a size press renders the papers at issue “coated.” 
This, in turn, raises the essential question of the meaning of “coated” 
for tariff purposes.! “The meaning of a tariff provision is a question of 
law.” Arthur J. Humphreys, Inc. v. United States, 15 CIT____, Slip Op. 
91-36 at 3 (May 3, 1991) (citing Digital Equip. Corp. v. United States, 
889 F.2d 267, 268 (Fed. Cir. 1989)). “Whether a particular article fits 
within the meaning of a tariff term is a question of fact.” Id. (citing 
Brookside Veneers, Lid. v. United States, 6 Fed. Cir. (T) 121, 124, 847 
F.2d 786, 788, cert. denied, 488 U.S. 943 (1988)). 


1 Originally, this action comprised seventeen (17) entries, representing an equal number of different products. De- 
fendant now agrees that Fabric Print W. S. paper, Entry No. 85-553599-65 is not coated, and is properly classifiable un- 
der item 252.67. This leaves sixteen (16) papers at issue. 





24 CUSTOMS BULLETIN AND DECISIONS, VOL. 25, NO. 25, JUNE 19, 1991 


I. Background and Definitions: 

In attempting to resolve this legal issue the court has resorted to vari- 
ous definitions of the word “coated.” The first definition to be 
considered is that associated with the Brussels Nomenclature. Brussels 
Nomenclature “may be treated as legislative history to the tariff provi- 
sions where the language of the tariff provision and a Brussels section is 
very similar.” West Bend Co. v. United States, 892 F.2d 69, 71-72 (Fed. 
Cir. 1989). Section 48.07 of the Brussels Nomenclature (1955) provides: 


Paper and paperboard, impregnated, coated, surface-coloured, sur- 
face-decorated or printed (not being merely ruled, lined or squared 
pom not constituting printed matter within Chapter 49), in rolls or 
sheets. 
Defendant claims that this language is sufficiently similar to that of 
TSUS items 254.46 and 254.56 to bring Explanatory Notes to the Brus- 
sels Nomenclature, vol. II, Section 48.07(C)(1) (1955), which explains 
the meaning of “coated paper,” into play. The Explanatory Notes pro- 
vide: 
Coated paper and paperboard. This description applies to pa- 
per or paperboard which has been given a coating on one or both 
sides either to produce a specially glossy finish or to render the sur- 
face suitable for particular requirements. Coating materials com- 
monly used include: — barium sulphate, chalk, gypsum, zinc oxide, 
powdered metal, kaolin (China clay), textile dust, sawdust, granu- 
lated cork, artificial resins, cellulose nitrate, pigments, waxes, tar, 
glue, gelatin, starch and dextrin, shellac, albumen. Colouring mate- 
rials are also frequently added to the coating medium. 

[Emphasis added to highlight the materials added or allegedly added to 

the subject papers at size press. | 

Even if this Note represents Congressional understanding of the term 
“coated,” it does little to settle the question of whether the subject pa- 
pers in this case are coated. There is no claim that these papers are “spe- 
cially glossy.” Id. Rather, the issue in this case is whether or not the 
subject merchandise has been coated “to render the surface suitable for 
particular requirements.” Jd. The “particular requirements” are not de- 
fined. Moreover, while the Note lists various coating agents, it does not 
explain in what manner or in what quantity one must apply them to con- 
stitute a coating or an agent which renders the surface suitable for par- 
ticular requirements. 

Various lexicographic sources were also called to the court’s atten- 
tion. The term “coated” is defined in The Dictionary of Paper, published 
by the American Paper Institute, as follows:2 

Coated: A term applied to paper and paperboard, the surface of 
which has been treated with clay or some other pigment and adhe- 
sive mixture, or other suitable material, to improve the finish with 
respect to printing quality, color, smoothness, opacity, or other 


2The court admitted this definition into evidence as Defendant’s Exhibit C. 
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surface properties. The term is also applied to lacquered and var- 
nished papers. 


American Paper Institute, Inc., The Dictionary of Paper, 95 (4th ed. 
1980). Since experts on both sides agreed with this definition at trial, 
transcript (“tr.”) at 182, 147-49, 201, the court accepts it as correct for 
purposes of items 254.46 and 254.56. This definition renders only lim- 
ited assistance to the court, however. While it partially clarifies what is 
meant by “render[ing] the surface suitable for particular require- 
ments,” the definition is too vague for tariff classification purposes. It 
completely fails to answer the question of how and how much of the pig- 
ments are to be applied to achieve a particular suitability so that the 
relevant industry would accept the paper as coated. A partial resolution 
is found in Defendant’s Exhibit G, Pulp & Paper Dictionary, which pro- 
vides: 
Coated: (1) Various types of papers and paperboards that contain a 
layer of coating material such as clay, various pigments, and/or 
other special substances in combination with adhesive(s) of some 
type. Also, paper and paperboard treated with a surface layer of var- 
nish or lacquer. These products are “coated” to improve their sur- 
face characteristics, e.g., opacity, smoothness, color, printing 
quality, etc. 

J. R. Lavigne and K. L. Patrick, Pulp & Paper Dictionary, 150 (1986) 

(emphasis added). This indicates that to constitute a coating, sufficient 

coating material must be applied to constitute a layer. 

Also of relevance is the existence of “film coated” paper. The Pulp & 
Paper Dictionary defines “film coated” as “[p]aper with a pigmented 
coating that is lighter than normal. It provides a more uniform and 
smoother surface.” Jd. at 218 (emphasis added). As indicated, the Dic- 
tionary’s definition of “coated” does not establish what constitutes 
“normal.” The Dictionary of Paper, at page 175, defines “film coated” as 
“(hjaving a coating lighter in weight than that on conventional coated 
papers. An example is the application of a lightly pigmented starch at 
the size press or calendar stack.” It is undisputed that film coated paper 
is “coated.” With this general background, the court turns to the specific 
process at issue. 

In the papermaking process at issue, the paper sheet is initially 
formed from a liquid mixture to which is added a filler consisting of min- 
erals which make the paper more opaque and thus more suitable for 
writing and printing purposes. The less opacity the paper possesses, the 
greater the problem of “show through.”3 In this case Eddy also adds 
rosin to the mixture for internal sizing. “Sizing gives writing paper the 
ability to keep watery ink from sinking into the paper and spreading.” 
Abitibi Price Sales Corp. v. United States, 13CIT___, Slip Op. 89-138 at 
n.15 (Oct. 6, 1989) (citations omitted). The witnesses referred to the 
papermaking process at this stage as the “wet end.” The mixture is then 


3 “Show through” occurs when the printing or writing on one side of the paper is visible on the other. 





26 CUSTOMS BULLETIN AND DECISIONS, VOL. 25, NO. 25, JUNE 19, 1991 


dried along a wire conveyer with the aid of suction. Finally, the dried pa- 
per is externally sized at the size press. 


II. The Addition of Styrene Maleic Anhydride at the Size Press Does Not 
Constitute a Coating: 


Eddy treated some of the papers in question with styrene maleic an- 
hydride (SMA) at the size press for external sizing. Plaintiff's expert 
witness, Mr. Willis Murphy, a forty (40) year veteran at Eddy and at time 
of trial its vice president of product development, testified that SMA was 
added to the papers to reduce the amount of rosin needed at the wet end. 
According to Mr. Murphy, rosin, while necessary for sizing, interferes 
with the bonding of the paper fibers. Tr. at 64-65. Customs has taken 
the position that the addition of SMA at the size press “coats” the paper, 
but defendant does not seriously argue this point in its post-trial brief. 

It is uncontested that Eddy marketed all the papers at issue as un- 
coated papers and that at all times during the manufacture of the papers 
in question Eddy was known in the trade as a manufacturer which did 
not produce coated paper. Mr. Murphy testified that he supervised the 
removal of SMA from Eddy’s process in August of 1985 due to Customs’ 
position that SMA constituted a coating, and stepped up the internal siz- 
ing so that there would be no difference in the final product. Tr. at 
65-66. The government failed to produce any testimony that use of SMA 
for sizing is a coating, and the evidence in its own dictionary exhibits in- 
dicates otherwise. The definitions do not refer to application of sizing 


agents as constituting a coating. Therefore, based on the lexicographic 
sources, industry understanding and marketing information the court 
concludes that the addition of only SMA at the size press does not consti- 
tute a coating. 


Ill. Plaintiff has Established that, as to Certain Grades of Paper, Only 
SMA was Added at the Size Press: 


Mr. Murphy testified that prior to August, 1985 he added SMA, but no 
pigments, such as clay or titanium dioxide, to certain papers at the size 
press. These papers include those known as Century Opaque Litho 
White, No. 1 Opaque Litho White, Edco Offset, Rampart Offset (also 
known as Jericho Offset), and Register and Press Register Bond. 

Mr. Ira Reese, a chemist with Customs, disputed Mr. Murphy’s testi- 
mony that no clay or titanium dioxide had been added to these papers at 
the size press. Tr. at 202. Using electron microscopy and x-ray fluores- 
cence analysis, Mr. Reese concluded that these papers had been treated 
with minerals at the size press, but that Eddy had treated the two sides 
of the papers differently. He found that the manufacturer had treated 
one side of each paper with minerals, and the other side had either not 
been treated with any coating materials or had been treated to a lesser 
extent. 

While the court finds Mr. Murphy’s testimony to be credible, it finds 
problems with that of Mr. Reese, who was unable to hypothesize as to 
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why Eddy would be treating the two sides of these products differently.4 
This is a problem because there is no indication on the papers them- 
selves as to which side has been coated,5 and Mr. Reese admitted that a 
layman, not equipped with an electron microscope and x-ray machine, 
could not tell which side was so treated. Therefore, the court doubts that 
there would be any commercial value in treating the papers as Mr. Reese 
claimed they had been. Plaintiff claims that the minerals which Mr. 
Reese observed in x-ray fluorescence analysis were in fact from the filler 
added at the wet end. Mr. Reese testified that he had compensated for 
that possibility by using Fabric Print, Eddy’s uncontestedly uncoated 
paper, as a baseline. First, all differences between Fabric Print and the 
paper at issue are not accounted for. Second, the court agrees with a 
statement of our predecessor court 


that one who completely understands the matter of furnish, ma- 
chine operation, and the manufacturing process generally, would, 
if he had observed the manufacture of a given paper, be in a better 
position to express a positive opinion as to the character of that pa- 
per, than one who was basing his opinion upon observation of the 
sheet produced. 


Freedman & Slater, Inc. v. United States, 31 Cust. Ct. 314, 318, Abs. 
57622 (1953) (Customs mischaracterized the subject merchandise as 
bond paper, but plaintiff failed to prove its claimed classification). In 
this case, Mr. Murphy was thoroughly familiar with Eddy’s manufactur- 
ing processes and supervised the production of the subject merchandise. 
His testimony appeared spontaneous and genuine. 

The court concludes that there is no reason to disbelieve Mr. Murphy. 
Therefore, while the court begins with the presumption that Customs’ 
classifications are correct, 28 U.S.C. § 2639(a)(1) (1988), it finds that 
plaintiff has met its burden of proving that the grades of papers which it 
claims were not treated with clay or titanium dioxide at the size press 
were not so treated and are thus legally classifiable as uncoated papers. 


IV. Coating Requires the Creation of a New Paper Surface: 


Clay and/or titanium dioxide was added at the size press to the papers 
described as Vista Opaque White, Vista Opaque Cream White, Eddy 
Opaque 86, Volume Opaque White and Opaque Litho WT (Watchtower 
Opaque), thereby increasing the opacity of the papers. It is agreed that 
the papermaking industry regards clay and titanium dioxide as coating 
agents. The question is whether any external addition of these materials 
constitutes a coating or whether the materials must be applied in a cer- 
tain way so as to achieve a certain effect before the paper will be consid- 
ered coated. The thrust of Mr. Reese’s testimony in this regard seemed 
to be that as long as the manufacturer has applied coating agents to the 


4 The court does not mean to imply fabrication, only that Mr. Reese’s conclusions, while probably sincerely believed, 
do not outweigh other evidence to the contrary. 


5 This is hardly surprising, since Eddy denies that it treated either side of these papers with clay or titanium dioxide. 
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sheet after the wet end, then the paper is coated. He said that he did “not 
know of any coating standard that is available right now.” Tr. at 280. 

Plaintiff disputes Mr. Reese’s definition of coated paper and states 
that these papers are uncoated because, according to Mr. Murphy, coat- 
ing requires that a new surface be created, with the gaps in the paper 
web filled, by the addition of coating agents to the paper’s surface via 
one of a number of devices which allow metering of the pigment to 
achieve even distribution.6 Mr. Murphy did not disagree with The Dic- 
tionary of Paper’s definition of film coating as one that may be applied at 
the size press, but testified that it requires at least two pounds per side 
per ream of material at the size press, and that he added at most 0.3 
pound per ream to Eddy’s paper. Tr. at 138. Thus, contrary to Mr. Mur- 
phy’s expressed view, even he must conclude that metering is not essen- 
tial to “coating.” The court concludes, therefore, that “coated” in any 
common understanding refers to what has occurred, not to where some- 
thing happens or how it happens in the process. Thus, both Mr. Murphy 
and Mr. Reese are in error as to the legal definition of “coated paper” for 
tariff purposes. What the court finds is essential to the creation of a 
“coated paper” is the creation of a new paper surface, the “layer” re- 
ferred to in the Pulp and Paper Dictionary, in whatever manner such 
layer is created. 


V. The Eddy Papers Do Not Have a New Surface: 


Mr. Murphy testified that he added at most 25 pounds of clay and/or 
titanium dioxide per ton of production at the size press. He did this be- 
cause the sizing starch reduces opacity, and he wished to regain it. It is 
much more efficient to do this at the size press than at the wet end be- 
cause the retention rate of clay at the wet end is 70%-75% and that for 
titanium dioxide it is only 50%-55%. Since retention rates at the size 
press are better than 95%, one need add much less pigment at the size 
press. Tr. at 67. Mr. Murphy testified that to give a weak coating accept- 
able to the industry he would have had to add 300 pounds of pigment per 
ton of production. Tr. at 78. Mr. Reese acknowledged that coated paper 
is generally sold in the market as “coated paper,” tr. at 383, and that no 
one refers to Eddy’s papers as “coated.” Tr. at 386. 

Presumably any new surface created by coating, even film coating, 
would be smoother and more uniform than the previous surface. See 
Pulp and Paper Dictionary. The photomicrographs which Mr. Reese 
made of the subject papers reveal a lack of smoothness or uniformity. 
This is not determinative, however, because something which is ade- 
quately smooth or uniform for commercial purposes, at a microscopic 
level may appear Himalayan. Defendant, however, introduced into evi- 
dence a paper, produced by a manufacturer which is not a party to this 
action, which Mr. Reese described as “light to medium” coated. Tr. at 
304. The photomicrographs appear very different from those of the 


8 Such metering is not possible on the size press. 
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Eddy papers. In contrast to the photomicrographs of the Eddy papers, 
the fibers of the “coated” product are not visible in the photomicro- 
graphs of the exemplar paper, except for a few fiber parts which have 
broken through. Eddy’s coating agents do not hide the paper web to any 
significant degree. 

On the other hand, defendant argues that it is not necessary that the 
surface be completely covered because the Explanatory Notes to the 
Brussels Nomenclature state that to be coated, a paper may be coated in 
whole or in part. It seems to the court that this misses the point, for the 
subject merchandise is not coated at all because the paper web remains 
visible through numerous voids. Moreover, plaintiff convincingly ar- 
gues in its Reply Brief, at 3-4, that the Note refers to “spot coating,” 
where only parts of the paper receive a new surface. 

Finally, defendant argues that even if the subject merchandise is not 
“coated paper” within the trade, the TSUS refers to “paper * * * 
coated.” In Stiner & Son v. United States, 2 Ct. Cust. App. 347, 349, T.D. 
32079 (1911), the court held that even if plaintiff were correct in con- 
tending that certain post cards would not be recognized in the trade as 
“embossed cards,” Customs did not err in classifying the subject cards as 
embossed because the Schedule referred to “cards * * * embossed” 
rather than to “embossed cards,” and that the subject merchandise was 
embossed within the common meaning of the term, regardless of what 
special meaning “embossed cards” had in the trade. This argument does 
not aid defendant. Not only are the subject papers not known as “coated 
papers” within the industry, but, as discussed supra, they have not been 
subjected to coating within the context of the common industry under- 
standing of the term as reflected in the dictionaries used in the industry 
and in the testimony of those familiar with the industry. The evidence 
reveals that the papers at issue did not receive a sufficiently contiguous 
added surface to be considered “coated” for tariff purposes. 


CONCLUSION 


No dispute exists as to which of these papers are writing and which are 
printing papers. The only dispute in this case is whether or not the sub- 
ject merchandise is coated. The court finds that the papers at issue are 
not the coated papers which Congress intended to be dutied at higher 
rates than uncoated papers. The court relies on the common and indus- 
try understanding of the relevant terms and the marketing of the papers 
at issue. As plaintiff has overcome the presumption that the papers at 
bar are coated, it has proven that its claimed classifications are correct. 
Customs will reliquidate the merchandise according to plaintiffs 
claimed classifications and will refund the excess duties paid, along with 
interest as required by law. 
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OPINION 
Restanl, Judge: Plaintiffs challenge the final determination by the 
Department of Commerce (“Commerce” or “Department”) in Certain 
Small Business Telephone Systems and Subassemblies Thereof from 
Taiwan, 54 Fed. Reg. 42543 (October 17, 1989). Specificallv, plaintiffs, 


Taiwanese manufacturers and exporters of small business telephone 
systems and subassemblies, contest the determination by Commerce 
that imports manufactured by those Taiwanese producers in the “all 
other” category were, or were likely to be sold in the United States at less 
than fair value (“LTFV”).1 For the following reasons, the court finds the 
final determination of Commerce to be supported by substantial evi- 
dence in the record and otherwise in accordance with law. Plaintiffs’ 
motion for judgment on the agency record is therefore denied and this 
action is dismissed. 


BACKGROUND 


On January 17, 1989, Commerce initiated an antidumping investiga- 
tion of small business telephone systems and subassemblies thereof 
from Taiwan.2 During the investigation Commerce found that Taiwan 
Nitsuko, a Taiwan subsidiary of Nitsuko Japan, was the major Taiwan 
producer of the subject telephone systems and subassemblies which 
were exported from Taiwan to the United States. Commerce found that 


1 Commerce determines whether goods are sold at less than fair value by comparing foreign market value and United 
States price. In simple terms, the difference is the dumping margin. This becomes the duty deposit rate and, if not al- 
tered by an administrative review, it will also become the rate at which antidumping duties are imposed. 


2 This action was in response to the filing of a petition by American Telephone & Telegraph Company and Comdial 
Corporation on December 28, 1988. After receiving a petition, the antidumping law provides that Commerce must de- 
termine whether “a class or kind of foreign merchandise is being, or is likely to be, sold in the United States at less than 
its fair value.” 19 U.S.C. § 1673 (1988). 
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Taiwan Nitsuko accounted for more than sixty percent of all imports 
from Taiwan. Commerce normally investigates at least sixty percent of 
imports. In this case, Commerce intended to investigate only Taiwan 
Nitsuko and it attempted to gain adequate information from Taiwan 
Nitsuko with respect to the special rule for certain multinational corpo- 
rations. See 19 U.S.C. § 1677b(d) (1988) (providing a special methodol- 
ogy for finding foreign market value in the case of certain multinational 
corporations).3 Taiwan Nitsuko declined to answer the questionnaire 
prepared by Commerce, thereby forcing Commerce to make its LTFV 
determination on the basis of best information available. See 19 U.S.C. 
§ 1677e(c) (1988). This resulted in a dumping margin for Taiwan Nit- 
suko based entirely on sales by its Japanese affiliate.4 

One small Taiwanese producer, Sun Moon Star, requested that it be 
permitted to submit a response to the questionnaire prepared by the 
Commerce staff for this investigation. Commerce accepted Sun Moon 
Star’s voluntary questionnaire. No other Taiwanese producer sought to 
submit a questionnaire response at this stage. 

On September 6, 1989, Commerce extended the deadline for notifica- 
tion of a party’s intent to attend the administrative hearing and to sub- 
mit arguments so as to allow plaintiffs to express their views. 
Administrative Record (“R.”) at 187. Plaintiffs submitted a brief to 
Commerce regarding calculation of the “all others” margin and then 
participated in the administrative hearing that was held on September 
20, 1989. R. at 197, 204. 

On October 17, 1989, Commerce issued its final determination, find- 


ing that imports of small business telephone systems and subassemblies 
thereof from Taiwan were being, or were likely to be, sold in the United 
States at less than fair value. 54 Fed. Reg. 42543 (1989). Commerce de- 
termined that the margin for Taiwan Nitsuko was 129.73 percent, the 
margin for Sun Moon Star was found to be zero percent, and the deposit 
rate for “all other” Taiwanese producers was set at zero percent.5 


3 In a case where the requirements for application of the special multinational methodology for calculating the for- 
eign market value of merchandise are met, 19 U.S.C. § 1677b(d) (1988) provides that: 
{Commerce] shall determine the foreign market value of such merchandise by reference to the foreign market 
value at which such or similar merchandise is sold in substantial quantities by one or more facilities outside the 
country of exportation. 
4In the final determination Commerce described the methodology it utilized as follows: 
[W]e attempted to compare the FMV [foreign market value] in the petition for merchandise produced and sold in 
Japan with actual United States prices reported by Taiwan Nitsuko for products produced in Taiwan and sold in 
the United States, or Taiwan Nitsuko’s U.S. sales prices as provided in the petition. Since we did not have data on 
sales of merchandise produced by Taiwan Nitsuko in Taiwan and sold in the United States that was comparable to 
the merchandise listed in the petition as being produced and sold in Japan and there were no U.S. sales prices for 
Taiwan Nitsuko reported in the petition, we used the margins calculated in the petition based on a comparison of 
the FMV of merchandise produced and sold in Japan and the United States price of merchandise produced in Japan 
and sold in the United States. 
54 Fed. Reg. at 42544. 


5 Commerce stated that 
the Department has determined that SBTS [small business telephone systems) from Taiwan are being, or are 
likely to be, sold in the United States at less than fair value. The only company excluded from this determination is 
SMS [Sun Moon Star]. Therefore, all companies subject to the “All Others” rate are covered by the Department’s 
affirmative determination, but will be subject to a cash deposit of 0.00%. 
54 Fed. Reg. at 42550. 
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Because Commerce concluded that Sun Moon Star was not dumping, 
Sun Moon Star was excluded from the antidumping duty order. The “all 
other” producers, however, were subject to the affirmative LTFV deter- 
mination and, although they were given a zero deposit rate, they are 
subject to potential administrative reviews which could alter the rate. 


ANALYSIS 

Plaintiffs contend that since Commerce’s determination with respect 
to Sun Moon Star was negative, the determination for all the other 
Taiwanese companies should also be negative. In essence, plaintiffs’ 
contention is that the only Taiwanese producer which provided Com- 
merce with any data using prices derived from the Taiwanese produc- 
tion and export activity, Sun Moon Star, received a negative 
determination, and therefore, this finding should also be applied to “all 
other” Taiwanese producers.§ 

Commerce addressed this issue in the final determination and recog- 
nized that it seemed unfair to base the “all others” margin on that of 
Taiwan Nitsuko because its margin was founded on sales by its Japa- 
nese affiliate. Commerce stated that it found it “more appropriate to ap- 
ply the margin of SMS [Sun Moon Star], the only responding company 
from Taiwan, as the “All Others” rate.” 54 Fed. Reg. at 42550. Com- 
merce permitted the remaining Taiwanese producers of the subject 
merchandise to benefit from the zero margin of Sun Moon Star even 
though Commerce possessed no information indicating their margins 
were actually zero. Although Commerce ordinarily would have assigned 
the rate of 129.73 percent to the “all other” category, see. e.g., Certain 
Steel Wire Nails from Korea, 47 Fed. Reg. 27392 (1982), a departure in 
this case was warranted given the circumstances and Commerce’s obli- 
gation to be fair to everyone affected by its determinations, including 
non-participants. See Asociacion Colombiana De Exportadores De 
Flores v. United States, 13 CIT , ___, 717 F. Supp. 834, 838 n.5 
(1989) (Non-participants have a right to expect that Commerce’s tech- 
niques will yield a fair rate related to actual industry behavior.), aff'd, 
901 F.2d 1089, cert. denied, 111 S.Ct. 136 (1990).7 

Contrary to plaintiffs’ arguments, the court does not find an affirma- 
tive determination with a zero percent margin for “all other” producers 
to be either logically inconsistent or unfair. Plaintiffs confuse two sepa- 
rate and distinct decisions that Commerce must make in every LTFV in- 
vestigation. First, Commerce must decide whether there is sufficient 
evidence that merchandise from a country is being, or is likely to be, sold 
at less than fair value. If there is an affirmative determination of the ex- 
istence of dumping, then Commerce moves to the second decision, 
namely, the appropriate cash deposit rate for the subject companies. 


6 The major Taiwanese producer, Taiwan Nitsuko, had no sales of the product in the home market during the period 
of investigation. R. at 40, 156. As indicated, it provided no data on its sales for export to the United States. 


7In this case plaintiffs participated in the administrative proceeding at a late stage, which provided a basis for stand- 
ing to challenge the determination at issue. They did not participate in the sense of seeking their own margin. 
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In this case, Commerce clearly stated that it had determined that the 
subject merchandise was being sold at less than fair value in the United 
States. It so happened that, because of the nature of the Taiwanese 
small business telephone market, Commerce reached this conclusion by 
examining the pricing practices of a multinational corporation and also 
by resorting to best information available. The statute envisions both 
possibilities. 

Plaintiffs do not even attempt to argue that insufficient evidence of 
dumping existed as to Taiwan Nitsuko. As detailed above, they base 
their argument on the fact that Taiwan Nitsuko is subject to the multi- 
national corporation methodology, a methodology which uses non- 
Taiwanese data. There is no real dispute that Commerce correctly 
analyzed the Taiwanese small business telephone and subassembly 
market by using best information available as to the major producer of 
these telephones and subassemblies and, as indicated, Congress has spe- 
cifically provided special rules for multinational corporations, such as 
Taiwan Nitsuko, with insufficient sales in the market of the country of 
exportation. Whether or not the margin was set with reference to sales 
of a non-Taiwanese company, Taiwan Nitsuko is still a Taiwanese pro- 
ducer. Perhaps what plaintiffs really challenge is Commerce’s practice 
of investigating only such companies as account for sixty percent of total 
imports, even when only one company produces the entire sixty percent. 
It may be that a broader investigation would have addressed plaintiffs’ 
concerns. Plaintiffs, however, do not raise that issue here and they did 
not raise that issue below. Thus, there is no reason to upset the affirma- 
tive LTFV determination based on the best information available as to 
Taiwan Nitsuko.8 

As the second step in the determination Commerce then addressed 
the cash deposit rate to be applied to the various producers. It was at this 
stage of the determination that Commerce declined to make broader use 
of the margin for the major producer, the multinational corporation, 
choosing instead to base the margin for all other Taiwanese producers 
on the margin calculated for the only Taiwanese producer for whom 
Commerce had received adequate information.9 As indicated, the court 
finds this to be fair. 

Assuming arguendo that plaintiffs were really concerned about the 
use of a multinational margin in making an affirmative determination 
for Taiwanese companies, plaintiffs had several avenues available to 
them which they did not pursue. They could have participated in the ad- 
ministrative process from the outset, attempting to obtain some overall 


8 4 determination based on the best information available for a multinational corporation is not unprecedented. In 
Certain Steel Wire Nails from Korea, supra, Commerce relied on the multinational corporation provision and was com- 
pelled to use best information available in reaching its affirmative determination. 


9 The court notes that at the preliminary determination Commerce had established an “all others” deposit rate of 
129.73% based on its normal practice of including best information available margins but excluding zero percent mar- 
gins. Ultimately, after several Taiwanese producers objected to this deposit rate, Commerce applied Sun Moon Star’s 
zero percent margin in the final determination, even though Sun Moon Star accounted for a very small percentage of 
total production. 
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methodology which would address their problem. Whether they would 
have been successful is a question which the court cannot answer. Plain- 
tiffs might also have requested permission to submit their own data in 
the hopes of obtaining a zero rate and exclusion from the dumping or- 
der.10 Whether they would have been successful in achieving exclusion 
is also an unanswerable question. 

It should be remembered that in actuality there is no direct evidence 
that plaintiffs’ margins, if calculated, would be zero, as was Sun Moon 
Star’s. While Commerce presumed these producers would have lower 
margins than Taiwan Nitsuko had and that such margins were apt to be 
more like Sun Moon Star’s, there is no specific data to support that con- 
clusion. While the court finds the presumption a fair one to make under 
these facts and at the deposit-setting stage, Commerce might have fairly 
chosen some other rate for the “all other” producers.11 

Commerce did not act unreasonably or unfairly in making an affirma- 
tive determination applicable to plaintiffs. Given the record developed 
in the administrative proceedings, it had no discretion to do anything 
else. Accordingly, plaintiffs’ motion for judgment on the agency record 
is dismissed. 


(Slip Op. 91-42) 
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MEMORANDUM OPINION 


Plaintiff moves pursuant to 28 U.S.C. §§ 253(c) and 255(a) (1988) and Rule 77(e)(2) of 
the Rules of this Court for an order assigning this action to a three-judge panel. Plaintiff 


10 None of the plaintiffs requested exclusion from the antidumping order under 19 C.F.R. § 353.14 (1990). Exclusion 
from an antidumping order would have relieved the plaintiffs of the burden of an administrative review under 19 U.S.C. 
§ 1675 (1988) and the risk of imposition of a duty rate other than zero, as the result of such review. Whether their re- 
sources were so limited or the investigation was so unwieldy that this was not practical are not facts of record here. Fora 
contrasting situation, see Asociacion Colombiana De Exportadores De Flores, supra. 


11 The court does not mean to imply that the margin of Taiwan Nitsuko could have been utilized fairly. This issue is 
not before the court. 
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contends that this action raises a serious constitutional question as to the application by 
the International Trade Commission of an Act of Congress (“the cumulation statute”) and 
has broad or significant implications on the administration and interpretation of interna- 
tional trade law. 

Held: On the facts presented, this Court finds that this action neither raises an issue of 
the constitutionality of an Act of Congress, nor has broad or significant implication in the 
administration or interpretation of the law within the meaning of 28 U.S.C. § 255(a). 
Moreover, upon the findings that the benefits and advantages of the designation of a 
three-judge panel do not outweigh the benefits derived from the more efficient utilization 
= — resources provided by a single judge, plaintiff's motion for a three-judge panel is 

enied. 

Carman, Acting Chief Judge: Plaintiff moves pursuant to 28 U.S.C. 
§§ 253(c) and 255(a) (1988) and Rule 77(e)(2) of the Rules of this Court 
for an order assigning this action to a three-judge panel. Plaintiff-inter- 
venor elected not to file a response to this motion. Defendants and de- 
fendant-intervenor oppose the motion. 

In this action, plaintiff CEMEX, S.A. (“CEMEX”), a Mexican pro- 
ducer of cement, challenged the final affirmative determination of the 
International Trade Commission (“ITC”) in Gray Portland Cement and 
Cement Clinker from Mexico, Inv. No. 731-TA-451 (Final) USITC Pub. 
No. 2305 (Aug. 1990). In that investigation, the ITC determined by a 
vote of 2-1 that an industry in the United States was materially injured 
by reason of imports of cement and cement clinker from Mexico. In 
reaching its affirmative determination, the ITC’s majority cumulated 
imports from Mexico with imports from Japan because the ITC found 
that the imports from both countries were “subject to investigation” 
within the meaning of 19 U.S.C. § 1677(7)(F)(iv) (1988). 

Plaintiff commenced this action challenging the ITC’s final affirma- 
tive injury determination. On November 26, 1990, this action was as- 
signed to Judge Thomas J. Aquilino, and on April 22, 1991, plaintiff filed 
motion for an order appointing a three-judge panel. 

Plaintiff bases its request for a three-judge panel on the grounds that 
the ITC’s reliance on untested allegations of Japanese dumping mar- 
gins to assess the cumulative effect of Japanese and Mexican imports 
raises serious questions as to the constitutionality of the ITC’s applica- 
tion of an Act of Congress. Plaintiff also contends that this action has 
broad and exceptionally significant implications in the administration 
and interpretation of trade law because (1) it presents an issue of first 
impression and has precedential value and (2) the ITC’s interpretation 
of the cumulation statute is inconsistent with the General Agreement 
on Tariffs and Trade (“GATT”). 

Defendants, the United States and the ITC, and defendant-inter- 
venor, the Ad Hoc Committee of AZ-NM-TX-FL Producers of Gray Port- 
land Cement (“Ad Hoc Committee”), oppose the motion urging plaintiff 
has made no showing to justify appointment of a three-judge panel and 
reassignment of this case from Judge Aquilino. Defendants contend 
that the plaintiff's motion is untimely and neither raises important con- 
stitutional issues, nor is its resolution likely to have broad or significant 
implications in the administration or interpretation of the trade laws. 
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DISCUSSION 


The authority of the chief judge of this Court to designate a three- 
judge panel to hear and determine a case is granted under 28 U.S.C. 
§§ 253(c) and 255(a). 

Section 253(c) of Title 28 provides: 


The chief judge, under rules of the court, may designate any judge 
or judges of the court to try any case and, when the circumstances so 
warrant, reassign the case to another judge or judges. 


28 U.S.C. § 253(c). 
Section 255(a) of Title 28 provides in pertinent part: 


(a) Upon application of any party to a civil action, or upon his own 
initiative, the chief judge of the Court of International Trade shall 
designate any three judges of the court to hear and determine any 
civil action which the chief judge finds: (1) raises an issue of the con- 
stitutionality of an Act of Congress, * * * or (2) has broad or signifi- 
cant implications in the administration or interpretation of the 
customs laws. 


28 U.S.C. § 255(a). 
Rule 77(e)(2) of the Rules of this Court implement these statutory 
provisions in pertinent part: 
(2) Assignment to Three-Judge Panel. An action may be assigned 
by the chief judge to a three-judge panel either upon motion, or 
upon the chief judge’s own initiative, when the chief judge finds 


that the action raises an issue of the constitutionality of an Act of 
Congress, * * * or has broad or significant implications in the ad- 
ministration or interpretation of the law. 

USCIT Rule 77(e)(2). 

Title 28 U.S.C. § 255, however, does not mandate the chief judge to 
assign a three-judge panel. Rather, decisions concerning appointment 
of a three-judge panel, during any point of CIT proceedings, fall within 
the sound discretion of the chief judge. Fundicao Tupy, S.A. v. United 
States, 11 CIT 25, 26, 652 F. Supp. 1538, 1540-41 (1987); Metallverken 
Nederland B.V. v. United States, Slip. Op. 89-135 at 5 (Sept. 26, 1989), 
quoting Seattle Marine Fishing Supply Co. v. United States, 13CIT___, 
709 F. Supp. 226, 228 (1989). In exercising this discretion, the chief 
judge must find that the issues presented satisfy either of the two statu- 
tory criterion set forth in 28 U.S.C. § 255(a). Washington Int'l Ins. Co. v. 
United States, 11 CIT 249, 251, 659 F. Supp. 235, 236 (1987) (citing Fun- 
dicao, 11 CIT at 26, 652 F. Supp. at 1541. 

Plaintiff argues that the issues involved in this case meet both criteria 
set forth in 28 U.S.C. § 255(a). First, as to the standard set forth under 
28 U.S.C. § 255(a)(1) which requires that the action raise an issue of the 
constitutionality of an Act of Congress, plaintiff alleges that the ITC re- 
lied on untested allegations of Japanese dumping margins to assess the 
cumulative effect of Japanese and Mexican imports. Plaintiff contends 
that the ITC incorrectly applied the cumulation statute to treat un- 
founded and untested allegations as established fact, and this applica- 
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tion of the cumulation statute in such an unlawful manner infringed on 
plaintiff property rights without the minimal procedural safeguards 
guaranteed by the Fifth Amendment. 

Defendants and defendant-intervenor counter that plaintiff's consti- 
tutional claim of denial of due process is nothing more than a disguise 
for the routine claim that the ITC’s methodology used in the Commis- 
sion’s determination is unsupported by substantial evidence and 
unlawful. 

This Court finds that the plaintiffin this action only attacks the ITC’s 
interpretation of the statute and its employment of methodology as in- 
correct. This Court finds that to meet the criterion set forth in 28 U.S.C. 
§ 255(a)(1), it would seem the issue raised must directly address the con- 
stitutionality of an Act of Congress. An issue that addresses the consti- 
tutionality of an agency’s interpretation or methodology seems 
insufficient. Therefore, this Court finds that plaintiff has not proven 
that this case “raises an issue of the constitutionality of an Act of Con- 
gress.” 28 U.S.C. § 255(a). Indeed, it is common practice in this court for 
single judges to decide cases which question the methodology used by 
certain Commissioners of the ITC in making their determinations. E.g., 
Trent Tube Div. of Crucible Materials Corp. v. United States, 14 
CIT__, 741 F. Supp. 921 (1990); Alberta Pork Producers’ Mktg. Bd. v. 
United States, 11 CIT 563, 669 F. Supp. 445 (1987), aff'd on remand, 12 
CIT 262, 683 F. Supp. 1398 (1988); National Pork Producers Council v. 
United States, 11 CIT 398, 661 F. Supp. 633 (1987). 

Second, plaintiff contends that this action also has broad and excep- 
tionally significant implications in the aaministration and interpreta- 
tion of trade law because (1) it presents an issue of first impression and 
has precedential value and (2) the ITC’s interpretation of the cumula- 
tion statute is inconsistent with GATT. 

In addressing plaintiffs first contention, this Court finds that the 
newness of an issue is not sufficient to warrant appointment of a three- 
judge panel. In fact, this Court has often held that “cases of novel im- 
pression are almost commonplace” and “a single-judge court has on 
numerous occasions decided far-reaching questions.” Metallverken, 
Slip. Op. 89-135 at 7-8, quoting National Corn Growers Ass’n v. Baker, 
10 CIT 517, 522, 643 F. Supp. 626, 631 (1986). In addition, the Barnhart 
court held that the “mere fact that decision of a case will resolve an issue 
of first impression, or that it will have significant precedential value, is 
not sufficient to require appointment of a three-judge panel. Barnhart v. 
United States, 5 CIT 201, 205, 563 F. Supp. 1387, 1390-91 (1983). Fur- 
ther, the party seeking the three-judge panel “bears the burden of estab- 
lishing the facts which would warrant a finding that the action presents 
a question of such an exceptional nature as to require the designation of 
a three-judge court.” 5 CIT at 205, 563 F. Supp. at 1390. This Court finds 
that plaintiff has not met its burden. 

As to plaintiff's second contention that the ITC’s application and in- 
terpretation of the cumulation statute is inconsistent with GATT, this 
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Court finds this argument to be not persuasive for the purposes of this 
motion. Title 19 U.S.C. § 2504(a) (1988) provides that in the event of 
conflict with provisions of the GATT, United States law is to prevail. 19 
U.S.C. § 2504(a). The three-judge panel holding in Fundicao Tupy S.A. 
v. United States, 12 CIT 6, 10, 678 F. Supp. 898, 902 (1988) found that 
this Court is bound to give primacy to United States law in accordance 
with the direction in 19 U.S.C. § 2504(a). In light of the language set 
forth in 19 U.S.C. § 2504(a) and the three-judge panel holding in Fun- 
dicao, 12 CIT at 10, 678 F. Supp. at 902, this Court finds that plaintiff 
has not presented an issue that has broad or significant implications in 
the administration or interpretation of the laws sufficient to persuade 
this Court to grant the relief sought by this motion. 

Lastly, plaintiff's submit that this motion is timely because neither 
the statutory provisions nor Rule 77(e)(2) provides any time limit for re- 
questing a three-judge panel. Defendants counter that plaintiff's mo- 
tion for a three-judge panel is untimely because this case has already 
been assigned to Judge Aquilino; the reassignment of it to a three-judge 
panel would not further the interests of judicial economy and efficiency. 

The legislative history of 28 U.S.C. § 255 makes clear the intent of 
Congress “to conserve judicial resources, and reduce procedural delays 
by limiting three-judge panels to specified, exceptional situations which 
raise important issues that would warrant a collegial and broader judi- 
cial consideration.” Fundicao Tupy, 11 CIT at 26, 652 F. Supp. at 1541, 
citing H.R. Rep. No. 1067, 91st Cong., 2d Sess., reprinted in 1970 U.S. 
Code & Cong. Admin. News 3188, 3200. 

On the exercise of discretionary authority and issue of judicial re- 
sources and economy, the chief judge in National Corn Growers noted 
that: 


[For reasons of judicial economy and efficiency, the authority to re- 
assign should be used sparingly. Indeed, it may be stated that mo- 
tions for reassignment to a three-judge panel, made after the case 
has been assigned to a single judge, will be viewed with disfa- 
vor. * * * Certainly, the chief judge will not allow any party to en- 
gage in what may appear to be “judge shopping.” 
10 CIT at 522, 643 F. Supp. at 631. In exercising this discretion, the chief 
judge must “consider whether the benefits and advantages of a three- 
judge panel outweigh the benefits derived from the ‘more efficient utili- 
zation of judicial resources’ provided by a single judge.” Metallverken, 
Slip. Op. 89-135 at 5-6, quoting Washington Int’l, 11 CIT at 251, 659 F. 
Supp. at 236-37 (quoting H.R. Rep. No. 267, 91st Cong., 2d Sess., re- 
printed in 1970 U.S. Cong. Admin. News 3188, 3200). 

This case was assigned to Judge Aquilino on November 26, 1990. Or- 
ders have been entered granting the intervention of APASCO, S.A. de 
C.V. as plaintiff-intervenor and Ad Hoc Committee as defendant-inter- 
venor and a judicial protective order and denying a motion to consoli- 
date this action with related cases. Under a scheduling order issued on 
February 1, 1991, by Judge Aquilino, plaintiff and plaintiff-intervenor 
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filed their Rule 56.1 motions and supporting briefs on April 22, 1991, 
and April 23, 1991, respectively. Defendants and defendant-intervenor 
are required to file their respective responses by June 3, 1991. Thereaf- 
ter, plaintiff and plaintiff-intervenor have three weeks to file their 
reply. 

This Court does not look favorably upon reassignment of cases to a 
three-judge panel when a judge has been previously assigned to the case. 
This Court finds that Judge Aquilino has already expended substantial 
judicial resources to expedite this action. The efficient utilization of ju- 
dicial resources would appear well employed by allowing the judge as- 
signed to this case to continue with the work he has thus far advanced. 
For these reasons, this Court finds plaintiff's motion to reassign this 
case to a three-judge panel does not fall within the spirit of Congres- 
sional intent to preserve judicial economy and conserve judicial re- 
sources. 

On the facts presented, without expressing any view as to the merits 
of the litigation, it is the conclusion of the acting chief judge that this 
action neither raises an issue of the constitutionality of an Act of Con- 
gress, nor has broad or significant implication in the administration or 
interpretation of the law within the meaning of 28 U.S.C. § 255(a) to 
warrant reassignment to a three-judge panel. Further, the acting chief 
judge finds that the benefits and advantages of the designation of a 
three-judge panel do not outweigh the benefits derived from the more 
efficient utilization of judicial resources provided by a single judge. 

Accordingly, it is 

ORDERED that plaintiff's motion for reassignment to a three-judge 
panel is denied. 


(Slip Op. 91-43) 


INDUSTRIAL QUIMICA DEL NALON, S.A., AS SUCCESSOR TO ASTURQUIMICA, S.A., 
PLAINTIFF v. UNITED STATES, C. WILLIAM VERITY, SECRETARY OF COMMERCE, 
JAN Mares, Deputy ASSISTANT SECRETARY FOR IMPORT ADMINISTRATION, 
AND WILLIAM VON Raas, COMMISSIONER OF CUSTOMS, DEFENDANTS 


Court No. 88-07-00492 


MEMORANDUM OPINION 


[Plaintiff's request for a remand to ITA for further adjustments is granted in part] 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 25, NO. 25, JUNE 19, 1991 


(Dated May 24, 1991) 


Kaplan, Russin and Vecchi (Dennis James, Jr. and Kathleen F. Patterson) for plaintiff. 
Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice, (Jane E. Meehan), (Dianne 
McDevitt, Attorney-Advisor, U.S. Department of Commerce, Of Counsel) for defendants. 


I. INTRODUCTION 

MuscravVvE, Judge: This case is before the Court for the second time, 
following a remand to the International Trade Administration (ITA or 
Commerce) pursuant to our decision in Slip Op. 89-174, reprinted at 13 
CIT__, 729 F. Supp. 103 (CIT 1989), for verification of information re- 
lating to technical services and invoice processing costs, and for a deter- 
mination of whether adjustment was necessary to offset shifts in 
currency exchange rates, among other things. 

The Final Results of Remand (Results) were filed with the Court on 
September 4, 1990. Plaintiff now asks this Court to remand the case 
once again with instructions to grant adjustments for technical services 
costs, for home market invoice processing costs and for the sustained ap- 
preciation of the Spanish peseta during the review period. Defendant 
asks that the Results be sustained. 


II. TECHNICAL SERVICES ADJUSTMENT 


On remand, ITA was directed to verify technical services and invoice 
processing costs.1 As part of its verification, ITA agents visited plain- 
tiff’s headquarters and factory in Spain. ITA requested documentation 
to support the technical services and invoice processing costs. However, 
IQN was unable to provide certain documents, either because they did 
not exist due to the nature of the relationship between IQN and its end- 
users, or were lost when Asturquimica merged with its corporate parent 
IQN some four years prior. 

IQN did provide trip reports describing work done by Asturquimica 
personnel to remedy problems encountered by end users of potassium 
permanganate (PP). IQN could not document the claim that one techni- 
cian spent all of his time, and another spent one half of his time on tech- 
nical services for PP. 


A. Direct Relation: 


In the Results, ITA stated that there was no direct tie between the 
technical services personnel salaries and the sales of PP. “Absent such a 
demonstration, we consider these costs as indirect, particularly because 
they consist of employees’ salaries which IQN would have paid regard- 
less of specific sales being made.”2 Therefore, ITA did not adjust the for- 
eign market value for PP to include the technical services costs. 

Defendant argues that technical services must be for services directly 
related to sales under review, according to Rhone Poulenc, S.A. v. 


1 Slip. Op. 89-174, at 32, 729 F. Supp. at 117. 
2 Results, at 5. 





U.S. COURT OF INTERNATIONAL TRADE 41 


United States, 8 CIT 47, 592 F. Supp. 1318 (CIT 1984). Plaintiff argues 
that the technical services were related directly. The government 
ripostes that the technical services must be more closely related than 
the instances cited by plaintiff. 

Commerce stated that personnel expenses quaiify for technical serv- 
ices adjustment “if, for example, a manufacturer hires workers on a per 
job basis and incurs expenses for the sales under review.”3 No other “ex- 
amples” of what ITA considers sufficient to establish a technical serv- 
ices adjustment for salaried employees were cited. ITA apparently 
limited its interpretation of the personnel costs rule to the one example 
cited above, facially based on language in the L.M.I.—La Metalli In- 
dustriale, S.p.A. v. United States4 and Rhone Poulenc cases. 

Although defendants claim that the facts herein are “exactly the 
same” as those in L.M.I. and Rhone Poulenc, a crucial fact in those two 
cases is missing from technical costs claimed by IQN. In L.M.I., the ad- 
justment was denied, at least in part, because the company produced nu- 
merous products and failed to allocate the personnel costs to the 
products under investigation. The technical services positions did not 
differentiate products under investigation and other L.M.I. products. 
L.M.I., 712 F. Supp. at 965. The IQN subsidiary responsible for the sales 
and which performed the technical services, however, produced only 
one product, and any technical costs are therefore attributable to only 
that product. 

Plaintiff correctly points out that L.M_I.’s direct relation rule sprang 
primarily from the need in that case to differentiate between the various 
products produced and the products under investigation. See L.M.L., 
712 F. Supp. at 965, Plaintiff's Reply at 6-10. The L.M_I. technicians 
serviced several products, not just the products under investigation, and 
Commerce could not apportion the costs between the different products 
based on the information provided by L.M.I.. L.M.I., 712 F. Supp. at 965. 

IQN’s predecessor Asturquimica provided the technical services in 
question, before the merger of the two companies. During the review pe- 
riod, Asturquimica sold and supported only PP. Defendant’s reliance on 
L.M.I. is misplaced because there can be no confusion or mistake 
whether the technical services costs were directly related to sales of PP 
or some other product, as in L.M.I.. 

Rhone Poulenc is also distinguishable. The Court found that the tech- 
nical services adjustment was properly denied because the services pro- 
moted good will and future sales rather than supported present sales. 
Rhone Poulenc, 592 F. Supp. at 1335. The expenses claimed in Rhone 
Poulenc were for the preparation of technical studies, in house laborato- 
ries, and a chemist for on-site technical support. Rhone Poulenc, 592 F. 
Supp. at 1333. Plaintiff's counsel in that case admitted that one of the 
principal duties of the support staff was “to study new and different uses 


3 Results, at 14. 


413 CIT , 712 F. Supp. 959 (CIT 1989), aff'd in part and rev’d in part on other grounds LMI-La Metalli In- 
dustriale, S.p.A. v. United States, 912 F.2d 455 (Fed. Cir. 1990). 
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of ASM for the benefit of Rhone Poulenc’s customers. New models of 
washing machines * * * are studied carefullyin order to determine how 
various detergent formulations will work best in them.’” Rhone 
Poulenc, 592 F. Supp. at 1335. The Court pointed out that the support 
group’s work was “directed toward research and maximizing future 
sales,” and that the technical studies prepared in response to customer 
problems were often rewritten in more general terms and provided to 
potential customers. Rhone Poulenc, 592 F. Supp. at 1335. 

In both Rhone Poulenc and L.M.I., the technical services adjustment 
was denied because the costs were not directly related to the sales under 
review. All Asturquimica technical services supported PP sales, insofar 
as they were not mainly for promotion of goodwill or other factors listed 
in the Rhone Poulenc case. The technicians provided support only after 
sales were made, and these efforts did not promote future sales, except 
in the tangential sense that a satisfied customer will likely buy again. 
The support they provided was more focused than the general overhead 
and research expenses in Rhone Poulenc. As the factual situations differ 
substantially between this case and the Rhone Poulenc and L.M_I. deci- 
sions, the Court finds the ITA’s reliance on those cases in denying IQN’s 
technical services adjustment is not in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B) (1990). 

B. On Site Service: 

Although IQN documented its technical services claim through trip 
reports, salary information, etc., ITA asserts that IQN provided no 
documentation to support the claim that two technicians spent respec- 
tively one hundred percent and fifty percent of their time servicing cus- 
tomer needs. IQN claims it demonstrated to the best of its ability that 
the technical services were related to the sales which took place during 
the review period. ITA was not satisfied, even though Asturquimica sold 
and supported only one product during the review period. 

That fact alone is sufficient to convince the Court that the technical 
services were in fact in support of PP sales. Commerce should be able to 
determine, from the trip reports and other work product from the tech- 
nical personnel, whether the percentage of time spent as claimed by 
IQN is valid. IQN has submitted documentation to support this aspect of 
its claim, and ITA’s statement otherwise, along with the conclusions 
drawn from it, are unsupported by substantial evidence. 

C. Documentation: 

ITA argues that technical services expenses must be tied to sales 
through the use of, for example, agreements between IQN and the party 
receiving the technical services, reports prepared by technical services 
personnel showing what work was performed, documentation of costs, 
labor records, records of any payments by IQN’s customers, or docu- 
mentation showing how technical services were incorporated in the 
sales price. Supp. R. Doc. 4, at 3. However, Commerce in effect required, 
rather than requested, copies of agreements between IQN and the re- 
cipients of the technical services, even though such written agreements 
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did not exist because Asturquimica did not sell PP directly to end users. 
Without written proof of a legally enforceable agreement between IQN 
and the end users, ITA would not to grant the technical services adjust- 
ment. IQN presented other types of documentation to show that the 
technical services costs were directly related and were actually per- 
formed, but were unable to meet the higher documentation standard 
imposed after they had made their submission. 

Commerce’s desire to obtain documentation should not fly in the face 
of established business practice, and should not be transformed into a 
do-or-die requirement. As plaintiff points out long term business rela- 
tionships are often created and developed by oral agreements. Certainly 
IQN would be foolhardy to ignore end-user problems with its product; 
satisfied end-users are vital to IQN’s long-term relationship with its dis- 
tributors. This is especially true because PP is fungible and prices are 
very competitive, many technical services a primary difference between 
competing brands. When ITA needs information, it may obtain it 
through alternative means, such as the use of affidavits by relevant per- 
sonnel. See Int’! Molder’s & Allied Worker’s Union v. Marshall, 643 
F.2d 26, 31-32 (1st Cir. 1981) (not an abuse of discretion to rely on un- 
verified statement of company official). Commerce should not rigidly in- 
sist that only written documentation will be accepted, where other 
adequate sources are available. 

ITA did not find any agreements between IQN and the parties receiv- 
ing the technical services, and concluded that “there is no tie between 
the expenses and specific sales of the merchandise.”5 But ITA misinter- 
preted and overstated the requirement for “direct relation” outlined in 
the Rhone Poulenc case. 

Plaintiff argues, and the Court agrees, that to hold that the technical 
services must be performed on the specific sales under investigation is to 
require an impossibility, because technical services are virtually never 
performed at the same time as the sales themselves. A.O.C. Int'l, Inc. v. 
United States, 13 CIT , 721 F. Supp. 314 (1989) held that warranty 
costs during the review period should be used as the best information 
available of such costs in general, since the actual costs on the sales dur- 
ing the review period would not be known until after the period of inves- 
tigation. Plaintiff argues that warranty costs and technical costs are 
essentially similar. Defendants counter that, A.O.C. discussed warranty 
costs; Rhone Poulenc and L.M_I., with exactly the same facts should be 
followed instead. 

The technical services performed by IQN are analogous to the war- 
ranty costs in A.O.C.. Both are post-sale expenses incurred to remedy 
problems with merchandise. Warranty service is done to remedy defects 
in a product, while technical service is usually done to resolve problems 
implementing otherwise satisfactory products. Other than that, and for 


5 Results, at 5. 
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the purposes of this investigation, the two types of costs are indistin- 
guishable. 


D. Salaried Technicians: 


ITA’s statement in the Results that “IQN would have paid the salaries 
of the two technical personnel regardless of whether any sales were 
made”6 during the period of review demonstrates the shallowness of the 
ITA analysis. Logically, if Asturquimica did not sell any of its only prod- 
uct for an entire year, employment of not only technical service person- 
nel, but all personnel would be affected. In the hypothetical period of no 
sales, salaries might not be paid at all. 

The Court agrees with A.O.C. concerning adjustments for full-time 
technical personnel. A.O.C. refutes defendants’ dubious argument that 
because the technicians were full-time personnel, the salaries paid 
would have been paid regardless of whether the sales were made. The 
Court notes that Rhone Poulenc held otherwise. The distinction made 
there between salaried technicians and those hired on a job-by-job basis 
is without logical basis as applied to the facts in this case. It would be 
contrary to common sense to employ an expert for permanganate servic- 
ing if end-users were not entitled to service. The fact that in-house serv- 
icemen receive fixed salaries does not mean that the cost of that service 
is a fixed overhead expense which a company must incur irrespective of 
whether the company is obliged to provide the service. Defendant’s ar- 
gument ignores common business sense, and the technical services 
costs should not be excluded on that basis. 


E. Travel Expenses: 


Technician travel expenses were granted in L.M.I. but denied to IQN. 
Commerce granted L.M.I. an adjustment for travel expenses which were 
directly related to sales of the product under investigation. L.M.I., 712 
F. Supp. at 965. The situation in this case is even more compelling than 
in L.M.I., as the travel expenses were verified and in support of only one 
product. In fact, ITA made no statement about the travel expenses other 
than “IQN provided proof of expenseit incurred on travelling to end-us- 
ers (we noted that IQN had not claimed travel defenses on some tips cov- 
ered by reports we reviewed).”7? Although the issue was mentioned 
again in the summary of IQN’s arguments in Comment 1, no other men- 
tion was made.8 Therefore, the denial of the travel expenses adjustment 
was wholly unsubstantiated and without support. Based on the grant- 
ing of travel expenses in the L.M.I. case, ITA is ordered on remand to 
grant the adjustment for travel expenses incurred by IQN. 
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F. Effect on Price in Home Market: 


Defendant argues that IQN must show that the technical services 
costs claimed were factored into the home market price. That statement 
is in error, for the ITA may, but is not required, to look at any effects 
which technical support costs have on home market prices. 19 C.F.R. 
§ 353.15(d) (1990), does not limit adjustments to situations where a par- 
ticular cost to the manufacturer results in an increased price to the 
home market consumer. Commerce should look at the cost to the manu- 
facturer: “ITA has consistently applied the regulation allowing circum- 
stance of sale adjustments based upon cost to the manufacturer as well 
as the effect on price.” Atlantic Steel Co. v. United States, 10 CIT 340, 
636 F. Supp. 917, 919 (CIT 1986) (citations omitted). Technical support 
costs are often hidden among other expenses when determining pricing, 
and the effect on pricing may therefore be muted, or unseen. 


III. Invoice PRocessinGc EXPENSES 


A. Verification: 

Commerce was instructed on remand to verify IQN’s claimed invoice 
processing costs in its home market. IQN supplied calculations which it 
claimed reproduced to the greatest extent possible the calculations 
made for its original submission almost four years before. However, the 
amounts differed from the original amounts on the order of approxi- 
mately two percent to ten percent. Commerce decided to deny the ad- 
justment entirely, stating that” * * * IQN was given the opportunity at 
verification to support its claim by any means possible. However, IQN 
could not produce any documentation to support the amount claimed in 
its responses. ”9 Although IQN could not exactly reconstruct the original 
amounts, the Court finds that ITA’s conclusion that IQN’s claim was to- 
tally unsupported, is arbitrary, unreasonable, and unsupported by sub- 
stantial evidence on the record. 

ITA states that the purpose of verification is to determine the accu- 
racy of information submitted. If the purpose of verification is to deter- 
mine accuracy, then the quest should be for accurate numbers. If the 
original calculations cannot be exactly reproduced four years after they 
were originally calculated, they may be inaccurate. However, the 
amounts claimed should not automatically be excluded. 

IQN supported the amounts claimed in their original investigation in 
new calculations, although these calculations did not yield the same re- 
sults. Given that IQN did provide extensive documentation to back up 
the calculations ITA’s statement that IQN could not produce any docu- 
mentation to support the amount claimed in its response stretches 
credibility.10 IQN clearly did provide information, although not to ITA’s 
satisfaction. 


9 Results, at 16. 
10Results, at 16. 
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B. Best Information Available Should Be Used When ITA Cannot Verify 
Accuracy: 

When IQN could not exactly reproduce the calculations it made in its 
original submission ITA should have used the best information 
available to determine which amounts should be used.11 ITA could have 
used either the amounts IQN presented for verification, or it could have 
used the amounts originally submitted. But 19 U.S.C. § 1677e clearly 
states that ITA may not ignore such information altogether, where, as 
in this case, the party has supplied sufficient information in a timely 
manner. 19 U.S.C. § 1677e(c). Commerce must determine which datais 
the best information of the invoice processing expenses among the in- 
formation available to it. Phone Poulenc, Inc. v. United States, 899 F.2d 
1185, 1190 (Fed. Cir. 1990) (Rhone Poulenc II). 

Therefore, the Court finds that ITA must grant IQN an adjustment 
for its invoice processing expenses, using the more accurate of either the 
data originally submitted or the data provided by IQN for verification. 


IV. CurrENcy FLUCTUATION 


Plaintiff contends that Commerce improperly failed to lag exchange 
rates to account for a steady appreciation of the Spanish peseta during 
the period of review. Both sides agree that ITA was correct to find no 
temporary fluctuation, and that rates rose steadily and gradually. Plain- 
tiff argues that the rate should be calculated according to the date of 
sale, and not the date of shipment or export; using the date of export 
punishes the long-term contractor. 


A. Lagged Rates Must Be Used Where There Is a Sustained Change in 
Rates: 


Based on Commerce practice, exchange rates are lagged when a pro- 
ducer can show that it consistently adjusted its prices to account for ex- 
change rate shifts. IQN did change prices on the majority of its sales 
during the review period, but ITA refused to lag the exchange rate for 
any sales, because a number of sales were made at the old price. Defen- 
dant cites prior ITA determinations as evidence of a practice requiring 
exporters to increase all their prices to account for exchange rate 
changes. However, none of the determinations cited support that propo- 
sition. Despite that failure, the Court finds that ITA acted within its 


1lig U.S.C. § 1677e is crystal clear on the procedures to be used in verifying information: 
(b) Verification 
The administering authority shall verify all information relied upon in making * * * 
ae. 

* * If the administering authority is unable to verify the accuracy of the information submitted, it shall use the 
nai tthennlien eemalote nestaeteiete mredion which may include, in [final determinations], the infor- 
mation submitted in support of the petition. 

(c) Determinations to be made on best information available 
In making their determinations under this subtitle, the administering authority and the Commission shall, when- 
ever a party or any other person refuses or is unable to produce information requested in a timely manner and in 
required, or otherwise significantly impedes an investigation, use the best information otherwise avail- 


19 USC. § 1677e(b)-(c) (1990) (emphasis added). 
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discretion to refuse to grant the currency rate adjustment where a sub- 
stantial portion (some 40%) of IQN’s prices were not changed to account 
for the rise in value of the Spanish peseta. 


B. Long Term Contracts: 


Although plaintiff asserted that IQN could not change the other 40% 
of its prices because of long term contracts made by its distributors, the 
Court finds that IQN bore the risk of shifting exchange rates by agreeing 
to honor its distributors’ lower prices. As Judge DiCarlo stated recently 
in Toho Titanium Co. v. United States, 14 CIT____, 743 F. Supp. 888 
(CIT 1990): 


Toho chose to enter into a three-year sales contract that, by setting 
fixed prices, did not adequately provide for the changes in the value 
of the yen. Therefore, Toho bore the risk * * * that [currency] ap- 
preciation could lead to a higher dumping margin. 
Toho Titanium, 743 F. Supp. at 893. For these reasons, the Court 
finds that the ITA did not abuse its discretion in refusing IQN’s claimed 
currency rate adjustment. 


V. CoNcLUSION 


As a result, this case is remanded to the International Trade Admini- 
stration for redetermination in accordance with is opinion. 


(Slip Op. 91-44) 
TRANSFLOCK, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 88-12-00953 
[Action dismissed.] 
(Decided May 24, 1991) 


Barnes, Richardson & Colburn (Melvin E. Lazar), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Civil Division, United States Department of Justice, 
(John J. Mahon and Susan Burnett Mansfield), for defendant. 

DiCakr1o, Judge: The United States Customs Service moves to dismiss 
for lack of subject matter jurisdiction. Plaintiff opposes Customs’ mo- 
tion and cross moves for an order compelling Customs to file its answer. 
The Court grants Customs’ motion. 

This action involves three protests in which plaintiff challenged Cus- 
toms’ classification of its merchandise under item 389.62, Tariff Sched- 
ules of the United States (TSUS). In Protest No. 2809-7-002078 and 
Protest No. 2809-7-002000, plaintiff claimed classification under item 
273.75, TSUS or under item 256.87, TSUS. Customs reliquidated the 
merchandise under item 256.87, TSUS, and plaintiff did not protest reli- 
quidation. 
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In Protest No. 2809-7-001790, plaintiff protested Customs’ classifica- 
tion of the same merchandise under 389.62, TSUS, but claimed classifi- 
cation only under item 273.75, TSUS. Customs reliquidated the 
merchandise under item 256.87, TSUS, and plaintiff did not protest reli- 
quidation. 

Plaintiff claims the Court has jurisdiction over the entries at issue in 
Protest Nos. 2809-7-002078 and 2809-7-002000 under 28 U.S.C. 
§ 1581(a) (1988), which provides the court “shall have exclusive juris- 
diction of any civil action commenced to contest the denial of a protest, 
in whole or in part * * *” Plaintiff argues the Court has jurisdiction over 
the entries at issue in those protests because Customs’ rejection of one 
of its alternative claims was a “denial in part.” 

The court rejected plaintiff's argument in Sanyo Elec., Inc. v. United 
States, 81 Cust. Ct. 114, 115, C.D. 4775 (1978), where the court held 
“[w]hen [Customs’] decision is entirely changed to conform to a decision 
sought by the protest, that protest has been completely granted. The 
only logically consistent way to determine whether a protest has been 
denied in part is to see whether any part of the protested decision re- 
mains in effect.” The court suggested “[i]f a party’s preference for a re- 
jected alternative claim is so strong that it wishes to pursue the 
claim * * * [t]he proper procedure would be for a party to advance the 
preferred alternative in a new protest * * * following the reliquidation 
of the entry.” Id. Therefore, the Court holds it does not have jurisdiction 
over the entries at issue in Protest Nos. 2809-7-002078 and 
2809-7-002000. 

Next, plaintiff argues the Court has jurisdiction over the entries at is- 
sue in Protest No. 2809-7-001790 because Customs impliedly denied 
plaintiff's protest by reliquidating the merchandise under item 256.87, 
TSUS. Unlike the other two protests involved in this action, in Protest 
No. 2809-7-001790 plaintiff claimed only that the merchandise was 
properly classifiable under item 273.75, TSUS. Since Customs reli- 
quidated under a provision which plaintiff did not assert, Customs effec- 
tively denied the protest and made a protest of reliquidation 
unnecessary. 

A protest must be filed “within 90 days after but not before * * * no- 
tice of liquidation or reliquidation.” 19 U.S.C. § 1514(c)(2)(A) (1988). If 
no timely protest is filed, reliquidation becomes final and conclusive 
against all parties under 19 U.S.C. § 1514(a) (1988). Since reliquidation 
is the final protestable action by Customs, see United States v. 
Parkhurst & Co., 12 Ct. Cust. App. 370, 372-73, T.D. 40,522 (1924), sec- 
tion 1514(c)(2)(A) generally requires an importer to file a protest chal- 
lenging reliquidation in order to seek judicial review of the 
reliquidation. Since plaintiff has not shown this action is unusual or 
unique or advanced any other reason for the Court to dispense with the 
statutory requirement, the Court holds it does not have jurisdiction over 
the entries at issue in Protest No. 2809-7-001790. 
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Plaintiff relies upon Philip Morris U.S.A. v. United States, 907 F.2d 
158 (Fed. Cir. 1990) (decision without published opinion), despite the 
fact that the slip opinion is prefaced with the clear statement that “[i]tis 
not citable as precedent.” Philip Morris U.S.A. v. United States, No. 
89-1712, slip op. at 1 (Fed. Cir. June 13, 1990). Plaintiff acknowledges 
the case is not citable as precedent, but states the case does reflect upon 
the merits of its position in this action. Plaintiff's Memorandum In Sup- 
port Of Its Cross Motion In Opposition To Defendant’s Motion To Dis- 
miss For Lack Of Jurisdiction, 4. The Court is concerned that plaintiff 
relies upon a case which the Federal Circuit has determined may not be 
cited as precedent. See Fed. Cir. R. 47.8(c). Consequently, the Court will 
not consider plaintiff's argument. 

The Court finds Customs’ reliquidation under plaintiff's alternative 
classification in Protest Nos. 2809-7-002078 and 2809-7-002000 was not 
a denial in part of plaintiff's protests. The Court also finds plaintiff was 
required to protest Customs’ reliquidation in order to obtain judicial re- 
view of the entries at issue in Protest No. 2809-7-001790. Therefore, the 
Court denies plaintiff's motion compelling Customs’ answer and grants 
Customs’ motion to dismiss. This action is dismissed. 
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688.40, 688.45, 
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New York 
Quartz analog watches, 
etc. 
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Bay & Ogdensburg 
Offset printing paper 


New York 
Quartz analog watches, 
etc. 
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Tampa 
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Quartz analog watches, 
etc. 


New York 
Quartz analog watches, 
etc. 
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Two Road Maps to Success 
in International Trade! 


1] a GLOBAL TRADE TALK 


This new journal is your direct line to Government information about 
international trade. Each bimonthly issue is packed with the latest 
information about trade laws, regulations, and administrative actions 
from the U.S. Customs Service and up to 40 other Government 
agencies. The articles in GLOBAL TRADE TALK are written in plain 
language to make it easy for you to understand and act on new 
developments as they occur. Whether you're an importer, an exporter, 
an attorney, or a broker. GLOBAL TRADE TALK has the informtion 
you need to succeed in the fast-changing world of international 
trade. ANNUAL SUBSCRIPTION. 


2 COMMERCIAL DIRECTIVES 
Q REFERENCE MANUAL 


With this new publication from the U.S. Customs Service, you'll 
have quick access to all internal Customs issuances about procedures 
for commercial trade activities, including: 


© Regulations and rulings e@ Entry 


® Carrier and merchandise control @ Duty assessment 


© Operations support activities ®@ Liquidation 


Prepared in response to numerous requests from the international 
trade community, the CUSTOMS DIRECTIVES REFERENCE MANUAL 
is a comprehensive official information source that you'll refer to 

again and again. Two-volume set. 


ORDER NOW!! 


TO OBTAIN THE ABOVE PUBLICATIONS COMPLETE THE ORDER FORM 
ON THE REVERSE SIDE AND FORWARD WITH PAYMENT TO: 


SUPERINTENDENT OF DOCUMENTS 
U.S. GOVERNMENT PRINTING OFFICE 
WASHINGTON, DC 20402-9325 
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